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EXPLANATORY NOTES

The amalgamation of the New South Wales Police Force (operations) and the New South Wales Police
Department (policy and administrative support) into a single entity known as the New South Wales Police
Service, commenced in June 1987. Thiswas formalised by the Police Service Act 1990 (NSW) which came
into effect on 1 July 1990. Throughout this Report, the organisation is generally referred to as ‘the Service’ or
‘the Police Service'.

The Department of Y outh and Community Services (Y ACS) became the Department of Family and
Community Services (FACS) in 1988 and the Department of Community Services (formerly
abbreviated to DOCS, but now referred to as DCS) in 1991.

Legidation referred to throughout this Report is NSW legidlation unless otherwise indicated.
The letter ‘C' following a Royal Commission exhibit number indicates that the exhibit is confidential.
The letter ‘B’ following a Royal Commission exhibit number indicates that thisis the public version of the

exhibit, which will have some deletions to preserve necessary confidentiality, and the letters ‘ AC’ indicate that
thisisthe confidential version of the same document.
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PREFACE

This Report of the Paedophile Inquiry deals with an area of human sexuality which gives rise to the
expression of strong emotions. Persons involved, either as perpetrators or victims of paedophile
activity, may be so affected as to take their own lives or to suffer enduring psychiatric trauma. So
abhorrent is the activity that outraged members of the community call for drastic measures to deal
with perpetrators. Care must be taken not to allow this outrage to cloud an objective approach to a
very real and a very difficult problem. Any remedial measures or changes must be fair to all in the
circumstances.

The Report will deal with paedophilia itself and with the position of perpetrators as well as victims.
Questions of treatment and rehabilitation will be canvassed. Systems will be visited in some detail,
together with institutions which work within the system. Recommendations will be made for change.

Recurrent themes will appear throughout the Report. There are, however, some fundamental matters
which merit mention in this preface:

paedophilia, when manifested by overt physical acts involving the sexual exploitation and
abuse of children, is recognised by the legislature as a serious crime. No less so by this
Commission. Many things flow from this, not least the principle that the question of guilt or
otherwise in a particular case should be left to the criminal justice system;

a socio-legal definition of paedophilia has been adopted, equating it with sexual dealings
with young persons in a way which is contrary to the present criminal law;

the paedophile, whilst generally but not necessarily male, can present in almost any guise.
He may come from any background or walk of life. It is a mistake to assume, in any
investigation, that the holding of a particular position of responsibility or eminence
automatically disqualifies a person from being a suspect. Sad to say, it can be a trait of a
paedophile that he seeks and attains positions where he can be in contact with, or have
influence over, children. Also sad but true is the fact that the paedophile may well be
extremely plausible, devious in the exploitation of children, and capable of gulling those
caring for them and of covering up his activities;

importantly, for this is an area which has raised anxiety amongst some members of the gay
and lesbian community, the paedophile may be of any sexual orientation. It cannot be said
that a homosexual is any more prone to be a paedophile than a person of heterosexual
orientation. This is a view held by the Commission since its inception and it was reinforced
by its inquiries;

once a person engages in an act of paedophilia, there is a great likelihood that he will
reoffend, whether with the same person or another young person. There is no guaranteed
treatment or management regime to redirect a paedophile’s sexual preference into more
acceptable practices. The probability of recidivism is accordingly an important factor in the
balancing exercise that underlies a fair and responsible approach to the problem, in each
area where it manifests itself;

the magnitude of the problem is not one that can be accurately described by figures or
statistics. It ranges from familial abuse through abuse from relatives or hitherto trusted
family friends to abuse from strangers. Much of it remains unreported to authorities. Many
of the reported cases cannot be taken further for various reasons, including the tender years
of the child and the inability to testify as to the detail of the incident. Without wishing to
engender paranoia, the Commission has concluded that the incidence of paedophile activity
is of considerable proportions such as to amount to a very significant problem;
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the problem has been compounded by the past approaches, attitudes and conduct of
important institutions. Within these institutions, paedophilia was generally a subject best not
spoken about; and if forced to be confronted, it was dealt with in a way that was based upon
denial and protection of institutional reputation rather than regard for the welfare of children;

sadly, amongst others, the Department of Community Services (DCS) and its predecessors
demonstrably failed to provide adequate care, protection or support for children in the field
of child sexual abuse. This was so despite the dedicated best efforts of many officers in the
field. The revamping of this department to enable it effectively to fulfil its important role is
vital to any meaningful reform. It presents no less a challenge to its new Director-General
and senior management than the daunting task that is faced by the new Commissioner of
Police. A completely fresh approach is necessary, accepting and learning from, rather than
rationalising, the mistakes of the past. The progress of this key institution must be carefully
monitored;

DCS has not been alone in this failing. Every other department, agency and institution
examined has neglected to address the problem. The criminal justice process has also
proven itself wanting, and in many instances has further traumatised the victims of child
sexual abuse;

fragmentation of effort and want of co-ordination have been serious deficiencies contributing
to the shortcomings found. The Commission addresses these factors and makes
recommendations based upon the adoption of a combined and co-operative approach
between all agencies having a responsibility for the welfare of children;

because children are unable adequately to protect themselves from adult exploitation, the
approach of the Commission has been to place the interest of the child as paramount when
a balance has to be struck between competing interests. This is not to say that the
Commission has ignored such competing interests. Difficult decisions arise, especially in
the field of disclosure of information and in the area of employment. The Commission
recommends the introduction of a new body called the Children’s Commission to be the
focal point for co-ordinating the effort to protect children. It has developed the concept of
unacceptable risk as the touchstone for excluding those who are judged to present such a
risk from working in positions where they have direct contact with children;

the Report discusses the Commission’s procedures and its general approach to conducting
its hearings in public, together with exceptions to this procedure. The Commission was not
at large in its conduct. It was required to act within its terms of reference. It could use its
powers and authority only in circumstances coming within those terms. Those who have
called for the Commission to name and expose all paedophiles have been repeatedly
informed by the Commission in public hearings, and in correspondence, that this was not
the Commission’s task. This will be dealt with in the body of the Report but, simply stated,
the Commission was not empowered to act as an alternative police service, nor should it
have been. The investigation and prosecution of specific acts of paedophilia was and
remains a matter for the Police Service. The primary task of the Commission was to assess
the depth and gravity of the overall problem, to identify deficiencies, and to make
recommendations for reform. Such is not only the objective of this Report, it sets the limits
of the Commission’s duty and capacity beyond which it cannot travel. Against this
background, perceptions of ‘cover-up’ or favouritism are misconceived. There has been no
such thing and the body of the Report demonstrates the way in which gratuitous intervention
from outsiders can lead to unfortunate results.
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CHAPTER 1

INTRODUCTION

This chapter examines the circumstances in which the Royal Commission came to inquire into
paedophilia, the scope of its terms of reference, and its investigative approach.

A. PusLic INQUIRY INTO PAEDOPHILIA - A BACKGROUND

FirsT WARNINGS OF A PROBLEM

1.1 In March 1989, a police operation known as Operation Hawkesbury concluded with the arrest
and charging of a Detective Sergeant of Police, Larry Churchill, and others for conspiracy to supply a
prohibited drug (methyl amphetamine). While in custody awaiting committal, one of the co-
conspirators, Mr Colin Fisk, who describes himself as a ‘homosexual hebephile bordering on
pederism at the lower range’," provided information to police’ concerning his alleged association with:

other people who had sexual relationships with children; and

a group of police officers who had protected such offenders from investigation and/or
prosecution, and who were involved in extortion and fraud.’

1.2 Contemporaneously, a police investigation (Operation Seabeach) into allegations of child
sexual abuse at a northern beaches kindergarten was in progress.” That investigation had
commenced in October 1988. The committal proceedings brought against the proprietor of the
kindergarten, her husband and two employees were heard by Mr Hyde SM, in July and August 1989.

1.3 During the committal proceedings it became clear that there were serious problems with the
way in which the evidence had been gathered, and that as a result there was a significant risk of it
having become contaminated. On 10 August 1989, each of the defendants was discharged, following
the decision of the magistrate that the children involved could not pass the existing competency test.’
Continuing disquiet concerning the matter led to attempts by the Opposition to secure a Royal
Commission.®

! C. J. Fisk, RCT, 30/5/96, p. 26194.

The reason Mr Fisk gave for his decision to provide this information to the police was that he was hurt because these people did not come
to visit him whilst he was in gaol and this distressed him. C. J. Fisk, RCT, 1/8/96, p. 29680.

8 C. J. Fisk, Statutory Declaration, 17/4/95, RCPS Exhibit 1604C.

At least 22 children aged six and under made allegations of sexual assaults involving the defendants, some of which allegedly involved a
man dressed as a clown. See Chapter 7 of this Volume.

As set out in the Oaths Act 1900 , s. 33.

See correspondence between then Opposition leader Mr Bob Carr and Premier Nick Greiner, September 1990, RCPS Exhibits 1507/1 and
1507/2. See also NSW Parliament, Hansard, Legislative Assembly, 5/9/90, p. 6701.
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1.4 At the request of the then Minister for Police, Mr Pickering, in July 1990, Detective Sergeant
(now Chief Superintendent) Lola Scott provided a report in respect of the police investigation, in
which she advised that:

there was no evidence that it had been inadequate; and that

she did not believe a Royal Commission would resolve the matter.’

1.5 The officer in charge of the Seabeach investigation was Detective Senior Sergeant Ronald
Marinus Fluit who was at the time stationed at Mona Vale Police Station.

1.6 In making his disclosures to the police, Mr Fisk alleged that Detective Fluit was one of the
police prepared to provide protection for himself and his friends. This allegation was denied by
Mr Fluit in evidence before the Royal Commission. When the association between Mr Fisk and
Detective Fluit became known calls for a public inquiry intensified.”

1.7 The Service, through its Internal Police Security Branch (IPSB), formed a Task Force,
Operation Gull® in November 1990, to investigate the matters raised by Mr Fisk. Its inquiry was
monitored by the Independent Commission Against Corruption (ICAC)."® The Operation Gull report
delivered in April 1992, concluded that there had been corrupt practices which existed between
serving police officers and paedophiles ‘until 31 March 1989’, but that there was no evidence to
suggest that any such corrupt activity still existed.” In a television broadcast on 15 November 1993,
Mr Fisk repeated his disclosures, including the allegation that police had been providing protection for
paedophiles.

Rererence To THE ICAC
1.8 Following the broadcast of this program, a motion was moved in the Legislative Assembly, on

18 November 1993, by the Honourable Member for Heffron, Mrs Deidre Grusovin, and agreed to, for
the establishment of a judicial inquiry ‘into the paedophilia networks in this State’.**

NSW Police Service, Submission: Seabeach Kindergarten, Detective Sergeant L. A. Scott & Sergeant R. |. Martin, 24/7/90, RCPS Exhibit
2306C, pp. 9-11, para. 22.

‘Police Accused of Paedophile Protection Racket’, Sydney Morning Herald, 7/9/90, p. 1; NSW Parliament, Hansard, Legislative Assembly,
5/9/90, pp. 6701-07; NSW Parliament, Hansard, Legislative Assembly, 6/9/90, pp. 6746-58.

Originally known as Operation Speedo.

Following debate in the Legislative Assembly in September 1990, the Minister for Police Mr Pickering, directed that a meeting be held on
29/1/91. At this meeting, attended by Assistant Commissioner Cole, Chief Superintendent Schloeffel, Detective Chief Inspector Scott and
ICAC members Mr Peter Lamb and Mr Kevin Zervos, ICAC took on a monitoring role in the investigation. NSW Police Service, Task Force
1, Professional Integrity Branch, Final Report Operation Gull (Confidential), RCPS Exhibit 1509AC, p. 3, para. 3.

NSW Police Service, Task Force 1, Professional Integrity Branch, Final Report Operation Gull (Confidential), RCPS Exhibit 1509AC.

2 ibid, p. 13.

B Broadcast on ‘A Current Affair’, Channel 9, 15/11/93, RCPS Exhibit 1654.

NSW Parliament, Hansard, Legislative Assembly, 18/11/93, pp. 5697-98.
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1.9 Discussions ensued as to the most appropriate vehicle for a public inquiry into the matters
raised, and eventually motions were moved and agreed to, in the Legislative Council, on 9 March
1994 and in the Legislative Assembly on 10 March 1994,'® that the ICAC be requested to conduct an
investigation (in substance) into:

allegations that some members of the NSW Police Service by act or omission had protected
paedophiles from criminal investigation or prosecution;

whether the procedures of or the relationships between the Service and other public
authorities had adversely affected such investigations or prosecutions; and into

the conduct of public officials relating to these matters.
Thereafter the matter was referred to the ICAC for inquiry.
1.10 In May 1994, this Royal Commission was established under terms of reference which partially
overlapped with those of the ICAC, so far as term (d) required it to investigate and report on:

the impatrtiality of the Police Service and other agencies in investigating and/or pursuing prosecutions
including, but not limited to, paedophile activity.

1.11 In August 1994, shortly after Mr Fisk was interviewed for the first time by the Royal
Commission, he was invited to provide information for an article written by a journalist, Mr Ronald
Hicks under the pseudonym John Vincent."’ In that article the following claims were made:

Mr Fisk was about to give evidence before the Royal Commission;

he would ‘expose respected businessmen, a former media personality, top legal identities
and an ex-politician’; and that

he was at risk of being murdered by a ring of millionaire child molesters and corrupt police
officers who protected them.

1.12 On 30 September 1994, the ICAC published its Interim Report on Investigation into Alleged
Police Protection of Paedophiles (Operation Carbon),™ in which it:

summarised the results of a literature review undertaken to identify the factors which
adversely affect the investigation and prosecution of child sexual abuse;

provided an overview of the system for dealing with child sexual abuse; and

outlined the future direction of its investigations.
Transrer oF THE |ICAC Rererence To THE RoyaL CommissioN

1.13  Arising out of concern as to their overlapping responsibilities the Royal Commissioner and the
acting ICAC Chairman wrote to the Government on 20 October 1994, proposing that the ICAC take
the primary responsibility for the inquiry, and liaise with the Royal Commission on matters of
relevance to it, so as to avoid wasteful and detrimental duplication of resources.

1.14 On the evening of 21 October 1994, Mr Fisk made a further statutory declaration at the
electoral office of Mrs Grusovin, to the effect that:

» NSW Parliament, Hansard, Legislative Council, 9/3/94, p. 349. A further motion was moved by Hon. R. J. Webster and agreed to, on

10/3/94, to accept an amendment moved and agreed to in the Legislative Assembly - NSW Parliament, Hansard, Legislative Council,
10/3/94, p. 501.

NSW Parliament, Hansard, Legislative Assembly, 10/3/94, p. 561.

J. Vincent, ‘Sex Monsters Want Me Dead’, Woman'’s Day, 5/9/94, pp. 14-15.

ICAC, Interim Report on Investigation into Alleged Police Protection of Paedophiles , Sydney, September 1994, RCPS Exhibit 1516.
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after his arrest on 31 March 1989, he had participated in a series of records of interview with
the IPSB in which he named a number of prominent people he ‘knew to be pederasts’,
including Mr John Marsden;

the police had failed to investigate the people he had named;

his copies of the records of interview had been destroyed and notwithstanding a number of
requests made to Chief Inspector Watson for additional copies, they had not been provided,;

Chief Inspector Watson had told him that some of the material had been ‘misplaced’;

when he had gone to the Royal Commission to give evidence about the ‘pederast protection
racket’, he found that ‘'some of the most important interviews’ in which he had taken part and
which included allegations against the ‘most prominent pederasts’ were missing; and that

he was seeking ‘Mrs Grusovin's help to ensure that justice was done and [to] ensure that

there will be no more cover-ups’.*

1.15 On 1 December 1994, in the course of an adjourned debate concerning the overlapping
responsibilities of the ICAC and the Royal Commission to inquire into the protection of paedophiles,”
Mr Fisk’s statutory declaration of 21 October 1994 was tabled. An amendment to the motion before
the House was moved by Mrs Grusovin to revoke the ICAC’s reference and to have its terms included
in the Letters Patent of this Royal Commission. That motion was agreed to.*

1.16 On 2 December 1994, motions were moved and agreed to, first in the Legislative Council®
and then in the Legislative Assembly® to have the terms of reference of the Royal Commission
amended by including the term ‘pederast’ in addition to the term ‘paedophile’.

1.17 On 21 December 1994 the Letters Patent of the Royal Commission were accordingly varied to
include paragraphs (d1) to (d3) inclusive which, but for the word ‘pederast,” had previously been the
subject of the reference to ICAC.*

1.18 On 27 January 1995 Mr Fisk made a further statutory declaration in which he asserted that:

he had come to the realisation that in his confused state of mind at the time of making his
statutory declaration on 21 October 1994 he could not differentiate between fact and fiction;

financial inducements in the way of media dollars had been offered and had contributed to
the blurring of his vision;

the reference to Mr John Marsden in his first statutory declaration was ‘pure hearsay from an
unreliable source’; and

on reflection he now believed that the ‘misplaced records of interview’ (in which he had
made allegations against ‘prominent pederasts’), did not exist in the first place.”

1.19 Between January and March 1995, ICAC disseminated to the Royal Commission the material
it had gathered in relation to Operation Carbon, and the Royal Commission commenced its own
investigations.

C. J. Fisk, Statutory Declaration, 21/10/94, RCPS Exhibit 2288.

On 27/10/94 a motion concerning the proposal contained in the joint letter from the Royal Commission and the Acting ICAC Commissioner
was moved in the Legislative Assembly. Debate on that motion was adjourned (and resumed on 1/12/94). NSW Parliament, Hansard,
Legislative Assembly, 27/10/94, p. 4871.

NSW Parliament, Hansard, Legislative Assembly, 1/12/94, p. 6118.

NSW Parliament, Hansard, Legislative Council, 2/12/94, p. 6196.

NSW Parliament, Hansard, Legislative Assembly, 2/12/94, p. 6289.

See Volume VI, Appendix P1 for a copy of the consolidated Letters Patent.

C. J. Fisk, Statutory Declaration, 27/1/95, RCPS Exhibit 2288. Mr Fisk was subsequently examined in some depth as to the circumstances
in which he made each of these statutory declarations, and as to the reasons for the retraction of the serious allegations earlier made. This
is a matter addressed in more detail in Chapter 7 of this Volume.
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1.20 Public hearings in relation to the paedophile inquiry commenced on 18 March 1996, and were
interrupted on 6 September 1996,°° for the purpose of completing some ongoing investigations,
including those relating to former Supreme Court Justice David Yeldham (now deceased). These
investigations which had commenced in August 1995, reached a critical stage on 9 October 1996,
when an important breakthrough was made.

FurTHER ENLARGEMENT OF THE RoyaL Commission TeErRMs oF REFERENCE

1.21 On 15 October 1996, a resolution’’ was passed in Caucus by the Labor Party for an
enlargement of the terms of reference of the Royal Commission, and for an extension of its duration,
so that it might be tasked with conducting criminal investigations at large into allegations of
paedophilia and pederasty.

1.22 On 23 October 1996, in response to this resolution, the Letters Patent were varied to add
paragraphs (g) to (j) to the terms of reference.®® The extension removed any residual doubt
concerning the authority of the Royal Commission to inquire into the adequacy of the existing laws
and of the investigatory and trial processes to deal with crimes involving paedophilia and pederasty,
and into the sufficiency of the monitoring and screening processes of government departments and
agencies to protect children in their care or under their supervision from sexual abuse. It did not,
however, authorise the Commission to undertake purely criminal investigations. On 30 October 1996,
the Letters Patent were further varied to extend the reporting date.”

1.23 On 31 October 1996, the Reverend, the Honourable Fred Nile moved a motion in the
Legislative Council, calling on the Government to add the following paragraphs to the terms of
reference:

That the Royal Commission be tasked with conducting criminal investigations, at large, into allegations of
paedophilia or pederasty, that are unconnected with protection issues, arising either as a result of
corruption, or as a result of system failure, or abuse of office by a public official.

That the Royal Commission fully investigate and report on paedophilia in New South Wales with particular
reference to:-

- any relationship between individual paedophiles and/or paedophile networks; and

- the relationship between paedophile networks in New South Wales with other individuals and
organisations in Australia and oversea¥

In the course of that debate (which was adjourned), the Honourable Franca Arena named a former
politician who had been the subject of evidence in the Royal Commission under a code-name and
posed various questions concerning former Justice Yeldham, a prominent person who she suggested
had received preferential treatment.** Shortly afterwards Mr Yeldham took his own life.

1.24 The public hearings in the paedophile segment resumed in December 1996, and continued
during February and March 1997. The debate of 31 October 1996 was resumed on 10 April 1997,
and on that day Mr Nile’s motion was agreed to in the Legislative Council.*> No such motion was,
however, moved in the Legislative Assembly, and the Letters Patent were not further widened.

» See Commissioner J. R. T. Wood, RCT, 6/9/96, pp. 31725-26, when it was announced there were further matters to be concluded at a time

to be fixed. On 9/9/96, the Commission again confirmed publicly that the hearings into the paedophile inquiry had not closed,
Commissioner J. R. T. Wood, RCT, 9/9/96, p. 31808.
z Notice of motion moved by the Honourable Franca Arena MLC on 22/10/96, RCPS Exhibit 3118.
® Letters Patent issued to the Honourable James Roland Tomson Wood, 23/10/96, RCPS Exhibit 2724 & Letters Patent issued to His Honour
Judge Paul David Urquhart, 23/10/96, RCPS Exhibit 2725.
Correspondence from Premier Carr agreeing to the extension of reporting date requested by the Royal Commission, 29/10/96, RCPS Exhibit
2727. The reporting date was extended on 30/10/96 to 30/6/97, and further extended on 21/5/97 to 30/8/97, RCPS Exhibit 3060.
® NSW Parliament, Hansard, Legislative Council, 31/10/96, p. 5619.
o ibid, p. 5623.
= NSW Parliament, Hansard, Legislative Council, 10/4/97, p. 7394.
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1.25 The Royal Commission did not, itself, seek an extension of its powers in a way which would
have converted it into a standing body tasked with the criminal investigation of unlawful paedophile or
pederast activity, for the reasons that:

by their nature commissions of inquiry are short-term investigative bodies whose purpose
classically is not to investigate individual criminality, but rather the reasons why existing
laws, systems and structures for public governance, in this instance the policing and
protection of children from paedophilia and pederast activity, have failed their purpose, and
to make recommendations for long-term reform;

such bodies cannot continue their work indefinitely, since at some stage a permanent and
regular agency must resume the work for which it was created;

during the Royal Commission, the Child Protection Enforcement Agency (CPEA) was
established and funded and is carrying out very professional and successful criminal
investigations in the area of serious extrafamilial abuse. It is supported by the Joint
Investigation Teams (JITs) which have also been approved and deployed in various
locations to deal particularly with familial sexual abuse;

the resources needed to cover the entire field of child sexual abuse are very extensive, and
are well outside the capacity of the Royal Commission. To interrupt the progress of the
CPEA and the JITs made no sense and would have been seriously counter-productive to
any co-ordinated attack on this form of criminal activity; and

the use of a commission of inquiry for law enforcement is not compatible with the
adversarial system of justice, nor is the exercise of coercive powers by such a body, in a
public forum, particularly helpful for criminal investigative purposes, since:

- the findings of a Royal Commission are not a substitute for findings in a criminal trial,
and are not binding upon such a trial;

- the publicity given to the proceedings of a Royal Commission can cause difficulties in
ensuring that an accused receives a fair trial;

- evidence collected pursuant to coercive powers of the kind used by a Royal
Commission is not available in a criminal trial; and

- the office of a serving judge is not compatible with the acceptance of an office that
involves an exclusively criminal investigative or prosecutorial function.

1.26 The Royal Commission was satisfied that, upon a proper interpretation of its terms of
reference, as explained in the following section of this chapter, it had sufficient authority to undertake
the necessary inquiry into the policing of paedophile and pederast activity, and into the protection of
children from unlawful sexual abuse.

B. THE TERMS OF REFERENCE - PAEDOPHILIA

1.27 The amended terms of reference, relevant to the paedophile inquiry, require the Royal
Commission to inquire into:

(d) The impartiality of the Police Service and other agencies in investigating and/or pursuing prosecutions
including, but not limited to, paedophile activity.

(d1) Whether any members of the Police Service have by act or omission protected paedophiles or
pederasts from criminal investigation or prosecution and, in particular, the adequacy of any
investigations undertaken by the Police Service in relation to paedophiles or pederasts since 1983;
however, you may investigate any matters you deem necessary and relevant which may have
occurred prior to 1983.
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(d2) Whether the procedures of, or the relationships between the Police Service and other public
authorities adversely affected police investigations and the prosecution, or attempted or failed
prosecution, of paedophiles or pederasts.

(d3) The conduct of public officials related to the matters referred to in paragraphs (d1) and (d2).

(9) Whether the existing law prohibiting crimes involving paedophilia and pederasty are appropriate and
sufficient to effectively prosecute persons accused and punish persons convicted of those crimes or
other related crimes of sexual abuse.

(h) Whether penalties currently prescribed for crimes involving paedophilia and pederasty are appropriate
and a sufficient deterrent to the commission of those crimes.

0] Whether Government departments and agencies have sufficiently effective monitoring and screening
processes to protect children in the care of or under the supervision of Government departments and
agencies from sexual abuse; if not, what measures should be put in place to provide effective
protection in this respect.

0] Whether Police Service investigatory processes and procedures and the criminal trial process are
sufficient to effectively deal with allegations of paedophilia and pederasty.

1.28 The expressions ‘paedophilia’, ‘pederasty’, ‘paedophile activity’, ‘paedophiles’ and ‘pederasts’
used in the terms of reference require explanation, as does the expression ‘sexual abuse of children’.

1.29 Some difficulty arises in this respect since these expressions are not necessarily used
consistently in clinical medical practice or in popular speech. Nor are they terms given any precise
definition in the law. Accordingly, depending upon context, and also upon what is understood by the
terms ‘child’, ‘children’, ‘girl’ and ‘boy’, their meaning can alter significantly.

Derinimion iIn CLinicaL MebpicaL PracTice
1.30 The World Health Organisation has described ‘paedophilia’ as a recognised psychological

disorder, involving:

a sexual preference for children usually of pre-pubertal or early pubertal a3§’e.
1.31 The diagnostic criteria for a ‘paedophile’, according to the American Psychiatric Association’s
Diagnostic and Statistical Manual of Mental Disorders (DSM)* are:

A. Over a period of at least 6 months, recurrent, intense sexually arousing fantasies, sexual urges, or
behaviours involving sexual activity with a prepubescent child or children (generally aged 13 years or
younger)

B. The fantasies, sexual urges or behaviours cause clinically significant distress or impairment in social,

occupational or other important areas of functioning.
C. The person is at least age 16 years and at least 5 years older than the child or children in criteria A.
1.32 These and other texts recognise:

the existence of different behavioural patterns in individuals who exhibit the characteristics
of paedophilia, and in particular the circumstance that their attraction may be exclusively
directed to male children or to female children, or may extend to children of both sexes;

that paedophilia is rarely identified in women; and

that sexual activity between persons of similar age (children or adolescents) is not
necessarily an indicator of a tendency towards paedophilia, but commonly those who go on

® The ICD-10 Classification of Mental and Behavioural Disorders: Clinical Descriptions and Diagnostic Guidelines, World Health Organisation,

Geneva, 1992, RCPS Exhibit 1499, pp. 219-20.
DSM-IV: Diagnostic and Statistical Manual of Mental Disorders, 4th edn, American Psychiatric Association, Washington DC, 1994, RCPS
Exhibit 3119, p. 528. See also Volume VI, Appendix P6.
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to become paedophiles do engage in sexual contact, with persons of similar age or adults,
during their early years.*

1.33 ‘Pederasty’ is not given any separate significance within clinical medical practice, presumably
on the basis that:

the activity it involves is but a form of acting out the condition of paedophilia; and

sexual orientation alone is not regarded as a disorder.*®
DicTioNaRY DEFINITION

1.34  Although the modern approach to definition is to ‘describe not prescribe’ it is appropriate to
note various contemporary definitions of ‘paedophilia’ and ‘paedophile’. Their derivation is from the
Greek: paidos (child) and philo (to love).

1.35 The Australian Concise Oxford Dictionary®® defines ‘paedophilia’ as ‘sexual desire directed
towards children’, and ‘paedophile’ as a ‘person who displays paedophilia’. A more behaviourally
based definition is provided by the Macquarie Dictionary, which includes a definition of ‘paedophile’®
as ‘a person who engages in sexual activities with children’, although defining ‘paedophilia’®® as the
‘sexual attraction in an adult towards children’.

1.36 The behavioural factor is similarly involved in most contemporary definitions of ‘pederasty’,
although even there some differences emerge. For example, the Macquarie Dictionary defines the
expression as ‘homosexual relations, especially those between a male adult and a boy*,** while the
Australian Concise Oxford Dictionary is somewhat more specific in providing a definition of ‘anal

intercourse between a man and a boy’.*

1.37 These definitions still leave open the critical question as to what is meant by a ‘child’, ‘children’
‘girl’ or ‘boy’. Although the first two expressions are commonly defined to include a human being
between birth and the age of puberty*® they are also understood both in common speech and in the
criminal law to embrace adolescents, and in a more general way, the issue of a relationship. The
expression ‘boy’ is usually defined in a more extensive fashion to include for example a youth, or
young man who is not yet mature.** The expression ‘girl’ is also defined in such a fashion to include a
female child or youth, or a young, unmarried woman.*

1.38 A potential for complication lies in the fact that some adults whose sexual activities breach the
criminal laws of the State, attribute to themselves the sub-nom ‘hebephile’ or ‘ephebophile’, an
expression similarly derived from the Greek, to mean a ‘lover of youth’, that is, a lover of post
pubertal children.

1.39 Further potential for complication arises from the use of the term ‘abuse’ in the expression
‘sexual abuse’. Although this term in general use has connotations of maltreatment and absence of

See Chapter 3 of this Volume and Volume V, Chapter 13 of this Report.

The ICD-10 Classification of Mental and Behavioural Disorders: Clinical Descriptions and Diagnostic Guidelines, World Health Organisation,
Geneva, 1992, RCPS Exhibit 1499, pp. 219-20.

The Macquarie Concise Dictionary , 2nd edn, The Macquarie Library, McMahon'’s Point, 1988, Introduction, p. ix.

The Australian Concise Oxford Dictionary , 2nd edn, Oxford University Press, Melbourne, 1992, p. 812.

The Macquarie Dictionary , 2nd edn, The Macquarie Library, McMahon'’s Point, 1991, p. 1274.

“ ibid, p. 1275.

ibid, 1991, p. 1307; and see also Collins English Dictionary, 3rd edn, Harper Collins, Glasgow, 1991, p. 1148, where pederasty is defined as
‘homosexual relations between men and boys'.

The Australian Concise Oxford Dictionary , 2nd edn, Oxford University Press, Melbourne, 1992, p. 833.

ibid, p. 187; Collins English Dictionary , 3rd edn, Harper Collins, Glasgow, 1991, p. 281.

The Australian Concise Oxford Dictionary, 2nd edn, Oxford University Press, Melbourne, 1992, p. 128; Collins English Dictionary, 3rd edn,
Harper Collins, Glasgow, 1991, p. 190.

The Australian Concise Oxford Dictionary, 2nd edn, Oxford University Press, Melbourne, 1992, p. 475; Collins Paperback Dictionary, New edn,
Harper Collins, Glasgow, 1995, p. 332.
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consent,”® not all sexual experiences between adults and children are necessarily regarded by the
latter as harmful, or as having been forced on them. Nevertheless, the conduct of the adult is
regarded as an ‘abuse’ because it involves a violation of the restrictions imposed by the community
upon adults for the protection of persons under the age of consent, or constitutes a betrayal of the
trust imposed on persons of authority or influence over children.

LecisLaTive DerINITION

1.40 There is no strict legal definition under State or Commonwealth legislation of ‘paedophilia’,
‘paedophile’, or ‘pederast’.*’ Instead, within the criminal law, the offence or charge is defined by the
nature of the activity involved, and the age of the victim. Similarly, there is no consistent definition of

‘child’ or ‘children’, their meaning varying according to context and statute. For example:

under the Evidence Act 1995, ‘child’ is defined to mean ‘a child of any age’;*®

under the Children (Care and Protection) Act 1987, ‘child’ is defined to mean ‘a person who
is under the age of 18 years™ whereas the obligation to notify child abuse (which includes
sexual assault) relates to a child who is under the age of 16 years;* and

in other contexts a child is considered by statute to be a person under the age of 18 years.”

1.41 The legislation which is directed towards providing protection to children through criminal
sanction includes:

the Crimes Act 1900, which creates a series of offences involving sexual assault, indecent
assault, acts of indecency, and sexual intercourse in relation to persons under the age of 16
years;” a series of offences involving male homosexual intercourse and acts of gross
indecency with persons under the age of 18 years;” and a further series of offences
involving incest (where the victim is over the age of 16 years), and carnal knowledge of
females between the age of 16 years and 17 years where the offender is a schoolmaster,
teacher, father or stepfather.® The Act also provides for an increase in penalty for an
aggravation of the original offence, for example in circumstances where the child involved is
under the age of 10 years, or is under the authority of the offender;>

e See The Macquarie Dictionary , 2nd edn, The Macquarie Library, McMahon'’s Point, 1991, p. 7.

The term is used in South Australian legislation. The Statutes Amendment (Paedophiles) Act 1995, while not specifically defining the term
paedophile, does in s. 99AA, under the heading ‘Paedophile restraining orders’, use the term in a context which suggests that children need
protection from people who have been found guilty of a child sexual offence in the past five years or who have been released from prison
(having been incarcerated for a child sexual offence) in the last five years. A child sexual offence is defined in the same section as any of
the following offences committed against or in relation to a child under 16 years of age: rape, indecent assault, incest, an offence involving
unlawful sexual intercourse, an offence involving an act of gross indecency, an offence involving child prostitution etc.

Evidence Act 1995 , Dictionary, Part 1.

Children (Care and Protection) Act 1987 , s. 3(1).

Children (Care and Protection) Act 1987 , s. 22.

eg. Children (Parental Responsibility) Act 1994 , s. 3; and Children (Criminal Proceedings) Act 1987 , s. 3(1).

%2 Crimes Act 1900, ss. 61J, 61M, 61N(1), 610(1), 61P, 66C(1), 66C(2) & 66D.

5 Crimes Act 1900, ss. 78K, 78L, 78N, 780, 78Q(1) & 78Q(2).

54 Crimes Act 1900, ss. 73, 74, 78A & 78B.

» Crimes Act 1900, ss. 61J(2)(d & €), 61M(3)(b & c), 610(3)(b), 61P, 82A(2), 61M(2), 610(2), 66A, 66B, 66C(2), 66D, 78H, 781 & 80A(2).
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additionally, the Crimes Act provides for a series of offences relating to child prostitution
and pornography,” for the purpose of which a child is defined to mean a person under the
age of 18 years;”” and a further series of offences relating to the possession of child
pornography® which is defined to include various forms of publication and items describing
or depicting in a way that is likely to cause offence to a reasonable adult, a person ‘who is a
child under 16 or who looks like a child under 16’;

under the Classification (Publications, Films and Computer Games) Enforcement Act 1995,
various offences are created concerning the sale or display of pornography (in a broad
sense) to minors, who are defined as persons who are under the age of 18 years;>

the Crimes (Child Sex Tourism) Amendment Act 1994 (Cth) created a series of offences
relating to sexual activity between an adult and a child under the age of 16 years;* and

under the Customs (Prohibited Imports) Regulations 1994 (Cth) ‘objectionable goods’
prohibited from importation include items that describe or depict in a way that is likely to
cause offence to a reasonable adult, a person who is, or who looks like, a child under the
age of 16.**

1.42  Although the legal age of consent in NSW is 16 years for females and 18 years for males, the
general age of legal majority is 18 years.*

OtHeR DEeFINITIONS

1.43 The United Nations Convention on the Rights of the Child (the Convention) to which Australia
is a party,” outlines international arrangements for the protection of children, who are defined as
anyone below the age of 18 years unless, under the law applicable to the child, ‘majority’ is attained
earlier. Article 34 of the Convention provides:

State Parties undertake to protect the child from all forms of sexual exploitation and sexual abuse. For these
purposes State Parties shall in particular take all appropriate national, bilateral and multilateral measures to
prevent:

(a) the inducement or coercion of a child to engage in anunlawful sexual activity;
(b) the exploitative use of children in prostitution or other unlawful sexual practices;

(c) the exploitative use of children in pornographic performances and materials.

1.44  Arising out of Project Kestrel and the ensuing report known as ‘Consequences of Shame™ the
Police Service adopted a definition of paedophiles as those whose ‘sexual preference for children is
apparent’ from police intelligence, prior criminal records, admissions or any other information
suggesting such a sexual preference. A ‘child’ for the ‘purposes of the investigation of child sexual
abuse’ was defined as one who had not yet attained the age of 16 years.”® However, within the
Service Guidelines, child abuse (including sexual assault) is defined in terms of ‘abuse in relation to a

child’, and defines a child as ‘any person under the age of 18 years’.*

5 Crimes Act 1900, ss. 91G(1), 91D, 91E & 91F.

Crimes Act 1900, s. 91C.

Crimes Act 1900, s. 578B.

Classification (Publications, Films and Computer Games) Enforcement Act 1995 , s. 4.

Crimes (Child Sex Tourism) Amendment Act 1994 (Cth), ss. 50BA-50BD.

o Customs (Prohibited Imports) Regulations (Cth) 1994, cl. 4A(1A)(b).

See the Interpretation Act 1987 which defines ‘minor’ as an individual who is under the age of 18 years.

The United Nations Convention on the Rights of the Child was ratified by Australia in December 1990.

NSW Police Service, The Consequences of shame: a report on paedophiles and child sexual abuse in New South Wales, ¢c1993, RCPS
Exhibit 1513/1.

& NSW Police Service, Commissioner’s Instructions , No. 67.10, RCPS Exhibit 1510.

NSW Police Service, Child Protection Procedures for Recognising, Notifying and Responding to Child Abuse and Neglect, November 1996,
pp. 3-4, RCPS Exhibit 2897, at Doc. 2499482-83.
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1.45 The Australian Institute of Health & Welfare defines child sexual abuse as ‘any act which
exposes a child to, or involves a child in, sexual processes beyond his or her understanding or

contrary to accepted community standards’.®’

1.46 The ICAC adopted as its working definition of paedophilia ‘the sexual attraction in an adult

towards children’, for which purpose ‘children’ were taken to include ‘at least young adolescents’.”®

Derinimion useD BY RoyaL Commission

1.47 ltis clear from the foregoing that there is no universally accepted meaning for the expressions
‘paedophilia’, ‘paedophile’, or ‘paedophile activity’ used in the terms of reference, and that even the
definition of ‘child’ may vary according to whether it is based on chronological age, biological age
(pre-pubertal), the age of legal majority, the legal age of consent, or statutory prescription. Other
complicating factors exist.

1.48 First, it is recognised that different views exist as to whether incest or familial sexual activity
involving a stepfather, guardian or other near relative is a form of ‘paedophilia’, in the sense of
involving an inherent sexual attraction towards children, or is driven by other factors, including:

environmental circumstances such as opportunity and the disinhibiting effects of alcohol,
loneliness or revenge; or by

other personality traits or disorders.

1.49 While there are offenders within the familial setting who also have normal sexual relations
with adults, and who may be regarded as situational/opportunistic offenders, there are also significant
numbers of familial offenders who:

confine their activities principally to children; and

also have sexual contact with children outside the familial setting.

1.50 It follows that incest and familial sex offenders cannot be excluded, as a class, from
consideration.

1.51 Secondly, the clinical and dictionary definitions of paedophile include adults who fantasise
about sexual activity with children, but do not act upon those urges. Although they present as a
potential danger to children, until they do act out, no occasion arises under the criminal or general
law, for the Police Service, or any other government agency or instrumentality for that matter, to take
any action in relation to them.

1.52 In all these circumstances, and taking into account the overall context of the Royal
Commission, a socio-legal definition has been adopted which takes ‘paedophiles’ to mean those
adults who act on their sexual preference or urge for children, in a manner which is contrary to the
criminal laws of the State of New South Wales. Within this context, a child is a person who is below
the relevant age of consent for the activity involved. A ‘pederast’ has been taken to be a paedophile
who engages in homosexual intercourse with a boy, who similarly is below the age of consent.
‘Paedophilia’, ‘paedophile activity’ and ‘pederasty’, are similarly taken to constitute those forms of
sexual behaviour, on the part of an adult, with or directed towards a child which, having regard to the
child’s age, are unlawful.®”

& G. Angus & S. Woodward, Child Abuse and Neglect Australia 1993-94, Child Welfare Series, no. 13, Australian Institute of Health & Welfare,

AGPS, Canberra, 1995, p. 46.

ICAC, Interim Report on Investigation into Alleged Police Protection of Paedophiles , Sydney, September 1994, RCPS Exhibit 1516, p. 4.

In adopting this working definition, the Royal Commission also acted pursuant to the advice of the Crown Solicitor of 16/7/96, which
confirmed the correctness of its approach. See I. V. Knight, Crown Solicitor, Letter to Director-General, The Cabinet Office regarding the
use of the terms ‘pederast’ and ‘paedophile’ by RCPS, 16/7/96, RCPS Exhibit 3216C.
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1.53 In adopting this working definition, the Royal Commission has taken into account, in addition
to the considerations outlined earlier:

the circumstance that there is no fixed age for the onset of puberty, nor any clear
demarcation between the various stages of puberty and adolescence, nor any legislative
definition of any such terms;

the tenor of the Parliamentary debates which preceded the reference to the ICAC and the
issue of the Letters Patent to this Royal Commission, and which revealed a clear concern
with the protection of children generally from unlawful sexual abuse;” and

the inappropriateness of adopting a narrow or technical definition more appropriate for
diagnosis of clinical deviancy, that would preclude a broad based inquiry into all areas
where there was a risk that existing laws, arrangements and procedures for the protection of
children from sexual abuse had failed, either through corruption, neglect, ignorance or
otherwise.

1.54  Accordingly, the sufficiency and appropriateness of existing laws and penalties for ‘crimes
involving paedophilia and pederasty’;"* the sufficiency of the monitoring and screening processes of
government departments and agencies to protect children in their care, or under their supervision,
from ‘sexual abuse’;"”” and the sufficiency of the process and procedures of the Police Service and of
the criminal trial process to deal with allegations of ‘paedophilia and pederasty’” are addressed, in the
context of the Crimes Act 1900 and the Children (Care & Protection) Act 1987, rather than in the

narrow context used by clinicians.

1.55 The same approach is taken in relation to the remaining terms which call for an examination
of the impartiality of the Police Service and other agencies in investigating and/or pursuing
prosecutions in relation to ‘paedophile activity’,’* the protection by police or public officials of
‘paedophiles or pederasts’ from such investigations and prosecutions;”” and the effect which the
procedures of, or the relationships between the Police Service and other public authorities have had

in relation to such investigations or prosecutions.’

1.56 Later, in this Report, the range of persons brought within this definition, their behavioural
characteristics, the particular problems they pose, and their separate needs, will be addressed. This
is in recognition of the fact that grouping all child sex offenders together may result in an erroneous
impression that they are a homogenous grouping.

C. THE RoyAaL CommissioN INQUIRY

1.57 In undertaking the paedophile inquiry the Royal Commission has informed itself in various
ways, including:

an extensive literature research, both within Australia and overseas;

informal discussions with criminologists, paediatricians, sexual assault counsellors,
psychiatrists and others with expert knowledge or interest in the field of child sexual abuse;

discussions with senior police and with officials of government departments and agencies,
homes, refuges and other institutions within NSW, providing for the care and protection of
children;

eg. NSW Parliament, Hansard, Legislative Assembly, 10/3/94, p. 556; and NSW Parliament, Hansard, Legislative Council 2/12/94, p. 6195.
s Letters Patent, RCPS Exhibit 2724, paras. (g) & (h).

ibid, para. (i).

" ibid, para. (j).

™ ibid, para. (d).

™ ibid, paras. (d1) - (d3).

e ibid, paras. (d2) & (d3).
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visits by the Royal Commissioner to Children’s Advocacy Centres in the United States of
America;

discussions with law enforcement officers, who have particular experience in the
enforcement of child sexual assault laws within Australia, the United Kingdom and the
United States of America;

the receipt of submissions from the public at large, in response to announcements inserted
in the daily press;”’

interviews with a large number of victims of child sexual abuse, and with those convicted or
suspected of such activity and their associates;

the reception and analysis of a vast number of telephone calls and letters from informants,
victims, parents, and others who had information of potential interest to the Royal
Commission;

the conduct of surveillance and undercover operations in respect of certain persons
suspected of unlawful sexual contact with children, the details of which, in the public
interest, will not be revealed in this Report, in order to protect sources, investigative
methods and ongoing criminal investigations;

the calling of evidence, principally in public, but also in camera, where it was thought
appropriate to receive evidence formally, or to examine those witnesses who had
information of value to provide, or who were unprepared to assist the Commission save
where compelled to do so pursuant to an exercise of its coercive powers; and

the collection of signed statements and statutory declarations from other witnesses where it
was convenient, or appropriate, to receive their evidence in that fashion.

HearINGSs

1.58 In conducting the majority of its hearings in public, the Commission took the view that this was
the strategy most likely to inform the public of a problem that had largely been hidden and
misunderstood, and to secure a commitment by the relevant agencies and instrumentalities to
change.

1.59 Guidelines were published” during the public hearings confirming that evidence would be
taken in camera only where special circumstances existed,” for example where:

the evidence, if led in public, was such that, despite a suppression order it might imperil the
fair trial of a person waiting trial,

it was necessary to take preliminary evidence to assist a covert inquiry, yet the early
disclosure of it would prejudice that inquiry;

it was necessary to take evidence from a witness earlier than planned, in relation to a covert
inquiry, because of concern to remove a young person from the risk of imminent sexual
abuse;

it was desirable, having regard to the particularly prejudicial or discreditable nature of the
evidence, to receive it in camera to ensure that it had prima facie credibility and was
relevant to a term of reference, it being important to exercise Royal Commission powers
responsibly, and in a way which limited collateral or gratuitous harm; or where

77 See advertisement requesting public submissions relating to the paedophile segment, RCPS Exhibit 2100. See also Volume VI, Appendix

P3. Submissions were also requested during the hearings, see RCT, 1/7/96, pp. 27891-93. In response to these invitations, some 200
submissions were received. See also Volume VI, Appendix P4.

® See guidelines for evidence in camera as produced by the Royal Commission, RCPS Exhibit 1849. See also Volume VI, Appendix P5.
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the evidence of the witness was such that, if led in public, it would have posed an
unacceptable risk to the life of that witness, or of some other person (through harm which
was either self-inflicted or attributed to a third party).

1.60 In appropriate circumstances, where the relevant factor which led to the evidence being taken
in camera was no longer applicable, the transcript and relevant exhibits were released for public
access.

1.61 By reason of the need to protect the identity of victims, or otherwise by reference to privacy
interest (particularly of children) or pending prosecutions, many more witnesses or persons of interest
were given code-names in the paedophile inquiry than was the case in the policing inquiry. This was
in recognition of the intense media coverage given to the proceedings, the strong emotional response
directed towards those who were the subject of allegations, and the very real harm that could be
occasioned in the event of the allegations being unfounded.

1.62 As was emphasised more than once, the Commission was careful to remain within its terms of
reference. Its interest was attracted only when there was material suggestive of a failure or deficiency
in the investigative process, either by the Police Service, or by one or more of the agencies involved
in the area of child sexual abuse, or some event involving an abuse of power by a public official.*
Without that nexus the view was taken that it had no authority to investigate whether any person had
participated in unlawful sexual activity with a child.

1.63 This meant that:

in some cases the Commission conducted preliminary investigations, or received some
limited evidence, to determine whether further inquiries were justified; and

where, either after initial assessment or preliminary inquiries the Commission was satisfied
that the required nexus was not present, or that the particular case would not add to its
overall understanding of the problem, it disseminated the material available to the Police
Service, or other relevant law enforcement or child protection agency for further
investigation.

Focus oF RovaL Commission

1.64 The Commission became aware very early in its investigations that the incidence of
extrafamilial sexual abuse had been seriously underestimated, and was not as well understood or
policed as familial sexual abuse. As a consequence, it became apparent that it would need to explore
this area in some depth, to determine the behavioural characteristics of the offenders involved in
such abuse, their preferred victims, the circumstances in which such abuse was likely to occur, and
the system failures which had allowed such a situation to occur. It also quickly became clear that
most offenders within this category were male, and that a significant proportion of their victims were
boys.

1.65 The Commission was aware that there was a risk that evidence called in respect of such
cases might lead to an impression that it was targeting homosexual male offenders to the exclusion of
other categories of offender, or that it had inappropriately reached a conclusion that male homosexual
activity was synonymous with paedophilia or pederasty. Again it realised from its early studies that
such was not the case, and accordingly it was at pains, from the opening of the public hearings, to
reject any such suggestion or inference, and to confirm that it would also be examining familial abuse,
and cases where the abuse was heterosexual in nature.

” Commissioner J. R. T. Wood, RCT, 13/5/96, pp. 25086-88.

& See eg. Commissioner J. R. T. Wood, RCT, 16/4/96, p. 33964; RCT, 8/5/96, pp. 24854-55 & 24923; RCT, 13/5/96, pp. 25087-88; RCT,
27/5/96, pp. 25904-5; RCT, 8/7/96, pp. 28282-83; RCT, 5/8/96, pp. 29797-98; RCT, 20/8/96, pp. 30996-97; RCT, 5/9/96, pp. 31675-75;
RCT, 16/10/96, pp. 32711-12; RCT, 5/11/96, p. 23640.
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1.66 So it was that, on 18 March 1996, Commissioner Wood, in the course of pointing out that the
Commission had not fallen into the error of stereotype, observed:

First, we clearly understand that paedophilia and pederasty are not to be confused or equated with
homosexuality. Paedophilia and pederasty will be both explained and examined in the course of the hearings,
but for the moment, it suffices to say that paedophilia does embrace both heterosexual and homosexual
activity.

Its distinguishing or essential factor is the age of the person who is drawn into the sexual activity or
relationship in question. Although pederasty is homosexual in nature, that is, in the activity involved, it does
not follow that homosexual men, are any more inclined towards sexual activity with children or adolescents
than are heterosexual men, or that pederasts or paedophiles, for that matter, are exclusively homosexual in
their inclination.

So it is important to observe at the outset that we have not fallen into the error of assuming, for example, that
all gay men are pederasts, or are bringing some homophobic bias to this term of referenc® ...

In relation to familial abuse, the Commissioner added:

... Secondly, it is important to state that although the evidence called will tend to focus more on sexual activity
outside conventional family units than on familial sexual abuse, the latter will not be entirely ignored, nor do we
understate its significance and seriousness. The reason for our approach is that the sexual abuse of children
and adolescents by those outside the family is less well understood and less well policed and is more likely to
be the focus of organised or loose knit groups or networks of sexual offenders, and to be the occasion for
both the proliferation of child pornography and the development of corrupt relationships than is sexual
misconduct within the family %

1.67 Notwithstanding these assurances which were repeated more than once,” as soon as
evidence began to be called in relation to male offenders whose interests lay in boys, the Commission
came under heavy criticism and was accused of homophobia, and abuse of office, by some sections
of the community. That response was not universal, as there were many members of the community
who wrote to the Commission advising that they understood and accepted its bona fides, and the
need for it to continue on the path it had undertaken.

1.68 The facts are that:

the Commission had no alternative other than to examine those cases where there was
evidence of protection or system failure;

the circumstances in which those cases occurred, the identity of the participants, and the
nature of the sexual abuse involved were not of the Commission’s making;

it would have been as irresponsible for it to have declined to examine those cases out of
fear of offending one section of the community, as it would have been for it to have
sheltered any other group of offenders from scrutiny; and

it did not, by any means, confine its inquiries to pederasts; rather it examined all facets of
child sexual abuse both within and outside the family, including that of a heterosexual as
well as a homosexual nature.

1.69 Nevertheless, the Commission considers it appropriate in this introduction to confirm that its
inquiries did not lead it to any different view from that announced at the commencement of the
hearings. Homosexuality is not synonymous with paedophilia and those whose sexual orientation is
homosexual are no more likely to engage in paedophilia than those whose orientation is heterosexual.

1.70 Child sexual abusers include those who are exclusively heterosexual, those who are
exclusively homosexual, and those who are bisexual. Some offenders in each category (mostly those

& Commissioner J. R. T. Wood, RCT, 18/3/96, pp. 21950-54.
& Commissioner J. R. T. Wood, RCT, 18/3/96, p. 21951, see also RCT, 27/5/96, pp. 25904-05.
& See eg. Commissioner J. R. T. Wood, RCT, 27/5/96, pp. 25904-05; RCT, 16/4/96, pp. 23639-40; RCT, 18/3/96, pp. 21950-54.
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involved in a familial setting) engage in sexual activity both with adults and children, others confine
their activities to children. Sometimes the sexual identity of the victim is crucial; in other cases it is a
circumstance of opportunity, or the occasion for an exercise of power, in which the gender of the child
is of no moment.

SeLECTION OF CASES FOR INVESTIGATION

1.71  Of the very many allegations or complaints received by the Commission, it was sometimes
clear from the outset, or after preliminary inquiry, that the information provided was either:

dependent upon unverifiable hearsay, rumour or speculation;
the product of malice or of a vested interest associated, for example, with marital conflict;
the result of an unbalanced mind, or subclinical obsession; or

representative of a belief genuinely but quite mistakenly entertained.

1.72 In these cases, no further action was taken by the Commission. In other cases where the
information appeared to have a sound basis, but not to have possessed the required nexus to the
terms of reference, it was disseminated to the agency or authority most suitable to deal with it, without
any public acknowledgment of that having occurred. Where appropriate, the Royal Commission did
attempt to provide a suitable personal explanation to the source of the information, but in some
cases, to ensure operational security or to avoid the exacerbation of an already troublesome situation,
that was not possible.

1.73 The Royal Commission is aware that its inability to take up all cases referred to it was a cause
for dissatisfaction to some informants. The Commission is also aware that, despite the regular
explanations it gave, there were some who sought to take up the cause of those informants, as well
as politicians, and some sections of the media, who either did not understand, or would not accept the
limitations which were imposed by its terms, or by the need to use its resources to best advantage.

1.74 In some instances, this led to unfounded assertions that the Commission was involved in a
cover-up of persons in high places, or was not carrying out a thorough investigation, or was biased in
its approach. Such assertions were totally without foundation, did not assist the Royal Commission in
the discharge of its duties, and were potentially very harmful to those who were the subject of
baseless rumour or innuendo. Particularly was this the case where the allegations were the product of
malice, or where those who made the assertions were unprepared to provide the Commission with
details or sources which could be tested, and could not be compelled to do so.

SuppPorT oF WITNESSES

1.75 The Commission was mindful of the fact that it was working in a very complex and confused
area of human sexuality, in which there were likely to be some very damaged victims and families, as
well as a serious potential for error, unfair traducement of reputation, and fear of public exposure on
the part of those who came under investigation. Accordingly, from the outset it emphasised the need
for a calm and impartial approach to the evidence, which refrained from speculation and avoided over
reaction or politicisation of the issues which emerged.*

1.76  Additionally, the Commission retained on staff a consultant psychologist, and established a
panel of psychiatrists who were available to consult with victims and potential witnesses, including
those who were suspected offenders. It exercised considerable care in minimising the potential for
harm, by taking expert advice before approaching withnesses who were potentially vulnerable, by
providing ongoing support, by allowing them to give evidence under code-names and from a remote

& See the comments of Commissioner J. R. T. Wood, RCT, 18/3/96, pp. 21952-53; RCT, 19/3/96, pp. 22093-95; and RCT, 8/7/96, p. 28283.
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location via video link, by suppressing the release of identities or photographs, and otherwise
facilitating their participation in the proceedings in a way that would avoid undue embarrassment or
pressure. Notwithstanding these precautions, several persons who were of interest to the Royal
Commission, some of whom provided valuable information and assistance to it, took their own lives
before its inquiries concluded. The risk of this occurring has been shown to be very high in relation to
conventional criminal investigation of child sexual abuse cases. It has as much to do with personal
shame as it does with the fear of public exposure, rejection and imprisonment.

1.77 The Commission did not curtail its inquiries because of this circumstance, in the same way
that a Police Service cannot refrain from investigating this form of criminality. What the experience
does underline, however, is the need for considerable care and expertise to be applied in dealing with
the victims of child sexual abuse, who can became as victimised by the investigative and trial
process as by the offence itself. Similar professionalism needs to be applied in relation to the
offenders, some of whom were themselves the victims of sexual assault when children, or for various
reasons have limited personal resources.

OuTCOME IN SUMMARY

1.78 As will be addressed in the succeeding chapters of this volume, an exceedingly disturbing
picture emerged during the Commission’s inquiries. This extended to reveal:

the existence of groups of offenders prepared to co-operate with each other, and of
individual offenders with significant histories of unlawful sexual contact with children that
had gone undetected;

a lack of past commitment by the Police Service, other relevant government agencies with
an involvement in child care and protection, and of churches and similar institutions, that
collectively have failed to address the problem, or worse have compounded it by
concealment;

fundamental misunderstandings and a lack of suitable operational guidelines or protocols
and of co-operation among the agencies and institutions mentioned or of any integrated
system for the protection of children;

a serious lack of community awareness of the nature and extent of the problem, a reticence
to recognise and discuss it, and an absence of public education and of suitable training for
those working in the field;

an absence of sufficient monitoring and screening processes for those working with children
or having close contact with them in the course of their official duties;

an absence of any sufficient or organised mechanism for the support, management and
rehabilitation of offenders, and of children, or adults who as children, were caught up in this
activity;

an unaddressed potential for serious abuse of the rights of children to freedom from sexual
contact via child pornography, prostitution and the like, along with serious inadequacies in
the welfare, housing and support systems for young persons that left them particularly
vulnerable to unlawful sexual and physical abuse or neglect; and

a dilatory and unsatisfactory legal framework for the prosecution of those involved in
unlawful sexual activity with children which often led to system abuse of those children.
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DeVELOPMENTS

1.79 As outlined in Volume | of this Final Report there was a general acceptance of these
deficiencies, as the hearings of the Royal Commission progressed.”> As a consequence, a number of
significant changes were made which have increased the capacity of the Police Service to investigate
child sexual abuse, secured an integrated approach between the agencies involved, and caused them
to develop appropriate protocols to deal with suspected or reported paedophile activity. In the case of
other institutions such as the churches and schools, where a history of cover-up was identified, the
shortcomings were acknowledged and a total revision of policy achieved. These developments will
be examined in more detail later in these Volumes.

1.80 The disclosures of this Royal Commission and the reforms achieved within NSW have
coincided with the close attention given to the problem of child sexual abuse in other States and
Territories of Australia, and internationally. In part this has arisen from concern as to organised
activities involving sex tours by paedophiles to third world countries. Otherwise, it has become
focused by disclosures, internationally, of serious criminality extending to the murder and assault of
children, for example, in Belgium and the United Kingdom, the proliferation of child pornography on
the Internet, the widespread abuse of children by members of religious orders in many countries, and
the existence of networks of paedophiles in France® and Spain.”’

1.81 Within Australia there have been moves to address the problem on a national basis, for
example by:

the arrangements agreed to in principle by State and Territory Ministers of Education for the
establishment of a list of teachers to be barred because of their paedophile activities;*

the passage in 1994 of Commonwealth laws for the prosecution of Australians who engage
in the sexual abuse of children overseas;”

steps towards establishing a National Index of known paedophiles to be maintained by the
Australian Bureau of Criminal Intelligence (ABCI); and

the national strategic assessment of organised paedophile activity in Australia by the
National Crime Authority (NCA).

1.82 Internationally there have also been important developments, particularly involving signatories
to the United Nations Convention, to secure child protection. These have included:

the first World Congress Against Commercial Sexual Exploitation of Children held in
Stockholm, Sweden from 27 to 29 August 1996, at which The Declaration and Agenda for
Action was adopted by all 140 government delegations involved. The Agenda for Action is
a set of guidelines for action at national and international levels regarding issues such as
child prostitution; child sex tourism; and the exploitation of children in pornography,
particularly via new technologies such as the Internet;*

moves towards developing international measures to prevent the exploitation and abuse of
children through the Internet;

See Volume |, Chapter 1, paras. 1.25 - 1.26.

‘French hold 600 in two-day hunt for paedophiles’, The Times, 19/6/97, p. 16.

‘Ten arrested over child-sex ring’, Sydney Morning Herald , 31/7/97, p. 8.

See Chapter 10 of this Volume.

Crimes (Child Sex Tourism) Amendment Act 1994 (Cth).

Declaration and Agenda for Action, World Congress Against Commercial Sexual Exploitation of Children, Stockholm, August 1996, RCPS
Exhibit 3212.
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the formation of a global network of organisations working together for the elimination of
child prostitution, child pornography and the trafficking of children for sexual purposes, the
Australian member for which is ECPAT Australia;** and

the enactment in several countries of legislation® for the prosecution of their nationals for
child sexual offences abroad.

1.83 Collectively these are encouraging developments. The problem of paedophilia seems to be
common to society generally. It is enormously damaging, it involves a gross betrayal of trust, and
any community which neglects to address it, is failing its young. As the remainder of this Report
reveals, it is a problem that needs to be approached on a concerted and co-ordinated basis, and it
calls for education of the community and frank acceptance of its prevalence, rather than
concealment.

o End Child Prostitution in Asian Tourism Australia Incorporated.

% eg. Sex Offenders Act 1997 (UK). Other countries with legislation permitting prosecution of sex crimes committed by citizens or residents
overseas include Germany, France, the United States, Belgium, and New Zealand. See M. O’Brian, The international legal framework and
current national legislative and enforcement responses, paper written for ECPAT Australia as a contribution to the World Congress Against
Sexual Exploitation of Children, Stockholm, 27/8/96 - 31/8/96, RCPS Exhibit 3215, p. 18; O. Calcetos-Santos, Interim report prepared by the
Special Rapporteur of the Commission on Human Rights and on the sale of children, child prostitution and child pornography, United
Nations General Assembly, October 1996, RCPS Exhibit 3051/35a and O. Calcetos-Santos, Provisional report prepared by the Special
Rapporteur of the Commission on Human Rights and on the sale of children, child prostitution and child pornography, United Nations
General Assembly, September 1995, RCPS Exhibit 3051/35b.
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Chapter 2

DeaLING WiITH CHILD SExuAL ABUSE AND PROTECTION:

AN OVERVIEW

2.1 Necessary to an understanding of the problems that have emerged is an overview of the
system in place for the investigation and prosecution of child sexual abuse and for the protection of
children from such abuse. In preparing this overview the Commission has drawn on the valuable
research carried out by the ICAC in the course of Phase 1 of Operation Carbon.*

2.2 Unless the context otherwise shows, the Royal Commission will use the term ‘child sexual
abuse’ to comprehend all those activities which involve any form of unlawful sexual conduct with or
towards a child including, for example, exposure to pornography or prostitution, acts of indecency and
indecent exposure, as well as those forms of contact which amount to a sexual ‘assault’ at law. This
is in recognition of the circumstance that, within the guidelines of the various agencies involved, and
in common speech, different and not always consistent meanings are given to the terms ‘abuse’ and
‘assault’.

A. THE SYSTEM

AGENCIES INVOLVED

2.3 There are three agencies with a direct interest in the protection of children from sexual abuse.
They are:

the NSW Department of Community Services (DCS);
the NSW Health Department (Health); and

the NSW Department of School Education (DSE).

2.4 Two other agencies have a direct interest in the investigation and prosecution of such cases:
the NSW Police Service (the Police Service); and

the Office of the Director of Public Prosecutions (ODPP).

% ICAC, Interim Report on Investigation into Alleged Police Protection of Paedophiles , Sydney, September 1994, RCPS Exhibit 1516, pp. 3-29.
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2.5 Each of these five key agencies is represented on the NSW Child Protection Council (CPC), an
advisory council whose role includes reviewing, making recommendations to the Minister for
Community Services, and co-ordinating the implementation on an interdepartmental basis, of policy
and procedures in all areas relating to child abuse.

2.6  Other government agencies with an interest include:

the Department of Sport and Recreation (DSR) which promotes and develops facilities,
programs and services that encourage participation in sport and recreation. It also funds
groups such as those involved in scouting, surf life-saving, pony clubs and youth centres;*

the Department of Juvenile Justice (DJJ), which is entrusted with the supervision of children
subject to detention or supervision following their involvement in the criminal justice
system;”

the Corrective Services Department (CSD) with responsibility for the supervision and
rehabilitation of incarcerated sex offenders;”

the Community Services Commission (CSC), the function of which is to monitor and review
the delivery of community services including those relating to children in care, and to
respond to complaints about DCS management, inter alia, of sexual abuse cases;”’

the Office of the Ombudsman which, prior to 1993,% had jurisdiction to deal with complaints
concerning the management by DCS of sexual abuse cases, and may arguably still have a
residual jurisdiction;*

the Health Care Complaints Commission (HCCC), which investigates complaints made
against health workers, including complaints involving the sexual abuse of children;'®

the Police Integrity Commission (PIC), which has a general jurisdiction to investigate
corruption and serious misconduct involving police, including corruption in respect of the
policing of child sexual abuse laws;"** and

the Independent Commission Against Corruption (ICAC) with a jurisdiction to investigate
corruption within the NSW public sector.'*

2.7 The overall framework provided is represented in the following diagram:

See Volume V, Chapter 13 of this Report.
Children (Criminal Proceedings) Act 1987 ; Children (Detention Centres) Act 1987 ; Children (Community Service Orders) Act 1987 .
The Department of Corrective Services is responsible for the administration of the following legislation:
. The Community Services Orders Act 1979
Parole Orders (Transfer) Act 1983 ;
Periodic Detention of Prisoners Act 1981 (except Part 2);
Prisons Act 1952 ;
Prisoners (Interstate Transfer) Act 1982 ;
- Sentencing Act 1989 (Parts 3 & 5).
Community Services (Complaints, Appeals and Monitoring) Act 1993
When the Community Services (Complaints, Appeals and Monitoring) Act 1993 was enacted.
Ombudsman Act 1993, ss. 12, 13 & 26; see also NSW Ombudsman, ‘Legislation by Stealth Robs Ombudsman of Jurisdiction’, Annual
Report 1992-1993, RCPS Exhibit 3117, pp. 100-02, which states that complaints concerning systemic misconduct or maladministration
which do not involve the provision of a community service to a particular person can not be dealt with under the Community Services
(Complaints, Appeals and Monitoring) Act 1993 and therefore still lie within the Ombudsman'’s jurisdiction.
Health Care Complaints Act 1993 .
Police Integrity Commission Act 1996 .
Independent Commission Against Corruption Act 1988.
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2.8 The role of several of these agencies is of a supervisory nature and will not be further
developed in this chapter. The position of the five key agencies, and of the institutions which become
involved once the criminal justice system or the protective function of DCS is invoked, is outlined
shortly in this chapter but is dealt with in more detail in later chapters.

THe DepARTMENT OF COMMUNITY SERVICES

2.9 DCS has the primary responsibility under the Children (Care and Protection) Act 1987 for the
protection and management of children suspected of being subject to sexual, physical or emotional
abuse or neglect.' It is the agency:

to which notifications are to be made where reasonable grounds exist for suspicion that a
child under the age of 16 years has been, or is in danger of being abused, or is in need of

care;**

which may make care applications for those children in need of care;*®

which may exercise various powers for the removal of children in need of care from private

premises and public places;*®

which is required to investigate allegations of abuse of children and take such action as is
appropriate, including bringing such matters to the notice of the Police Service;"”" and

1 Children (Care and Protection) Act 1987, especially ss. 10 & 55 which confer on the DCS the responsibility of ensuring that children in need

of care are provided with assistance and supportive services. Under the Act a child is considered to be in need of care if it is being, or is
likely to be, abused, where abuse is defined as assault (including sexual assault), ill-treatment or exposure to behaviour that may
psychologically harm the child.

Children (Care and Protection) Act 1987, s. 22. This has now been expanded to include children of 16 years or 17 years but is not part of the
mandatory notification system. Schedule 1, Children (Care and Protection) Amendment (Disclosure of Information) Act 1996

Children (Care and Protection) Act 1987 , s. 57.

Children (Care and Protection) Act 1987 , ss. 59, 60 & 61.

Children (Care and Protection) Act 1987 , s. 22(7).
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which will normally arrange health and welfare services for abused children, as well as
support for family members.*®®

2.10 As s explained in more detail later:

the notification and investigative obligations cease once a child has attained 16 years,
although other provisions of the legislation, (including those creating various offences for
child abuse and neglect),'® relate to children up to the age of 18 years;

the reporting of notified cases to the Police Service is not mandatory;

DCS staff are very often placed in the position of weighing up competing interests in relation
to the institution of criminal investigations and the preservation of the family unit; and

DCS staff are also in a position to identify and report suspected criminal offenders in the
course of their various duties concerned with the protection of children, for example, those
relating to licensing and funding of care and support services.

2.11 As at the time of this Report, child and family casework is carried out by District Officers
working from 87 DCS Community Service Centres.”*° Child protection specialists are located in 20
Area Offices State-wide to provide support and advice to staff at these centres. Additional Specialist
Services provided by the DCS include:

Child Protection and Family Crisis Service - 24 hour freecall telephone line;
Domestic Violence Services;

Kings Cross Adolescent Referral & Support;

Legislation Review Project;

Hunter Child Protection Service;

lllawong Child Protection Service;

Montrose Child Protection Unit;***

Vulnerable Families Program;

Home Visitor Projects;

Parent Information and Help Line;

Supported Accommodation Assistance Program (SAAP);'*

Psychological Services;"* and

Intensive Support and Aftercare Service."*

There are also a large number of non-government child protection or child sexual assault programs
that are funded by DCS or by the Commonwealth."*

108 Children (Care and Protection) Act 1987, ss. 12 & 55. In addition, DCS is affected by the Community Welfare Act 1987, ss. 4(1) & 6 which

allow the Minister to develop and carry out, or assist in the development and implementation of, community welfare services and social
development programs that promote, protect and improve the well-being of the people of NSW.

Children (Care and Protection) Act 1987 , ss. 25-29.

DCS, Ageing and Disability Department (ADD) and Department of Juvenile Justice (DJJ), Joint submission to RCPS, August 1996, RCPS
Exhibit 2540, p. 2.

M DCS, Annual Report 1994-95 , RCPS Exhibit 3063/14, pp. 13-15.

2 DCS, Annual Report 1995-1996 , RCPS Exhibit 3063/16, pp. 24-27.

ibid, pp. 75-76.

DCS, ADD & DJJ, Joint submission to RCPS, August 1996, RCPS Exhibit 2540, p. 47.

A list of non-government child protection programs/organisations funded by DCS is included as Appendix P7 in Volume VI of this Report.
The list is taken from the DCS, Annual Report Addendum 1995-1996 , pp. 1-2.
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2.12 The Council on the Cost of Government NSW (CCOG) reported in 1997 that the direct
services of the DCS are provided through:

16 Area Offices;

83 Community Service Centres (CSCs);

219 group homes for people with a disability;

10 group homes for children in substitute care;

two residential services for younger people in substitute care (up to 52 children); and

two large residential services accommodating 1,097 people with a developmental
disability.**®

2.13 The Child and Family Services Directorate develops relevant policy, procedures and
guidelines and participates in interagency forums.'"’ The Directorate also contains the Legislation
Review Project, currently reviewing the Children (Care and Protection) Act 1987.

THe DeEPARTMENT OF ScHooL EbucaTion

2.14 DSE staff are required by law to notify suspected sexual assault, involving children under 16
years, to DCS."*®

2.15 The deficiencies in the handling of matters which involve allegations of child sexual abuse in
which the alleged perpetrator is a DSE staff member are dealt with later in this Report.*** Previously
such matters were managed at a school or regional level by the Regional Directors with the advice of
the Legal Services Directorate. Since September 1996, such matters have been referred to a central
Case Management Unit."*

2.16 Various units have been established within the DSE with responsibility for child protection
policy and program development:

the Training and Development Directorate is responsible for maintaining and increasing the
skill base of the entire department. A major child protection training program involving
every member of staff in all DSE workplaces is being undertaken in 1997. Staff with key
leadership roles, such as school principals and District Guidance Officers are also
participating in interagency training as part of the whole-of-government approach to child
protection;***

the Personnel Policies and Student Welfare Directorates, in consultation with parents,
unions and other relevant parties, have developed policy documents for recognising and
notifying child abuse as well as procedures for responding to allegations of improper
conduct of a sexual nature by a staff members;'*

ne Council on the Cost of Government, Review of Aspects of the Management of the NSW Department of Community Services, Sydney, February

1997, RCPS Exhibit 3079, p. 5.

NSW Child Protection Council (CPC), Structures of the five key agencies and the NSW Child Protection Council, Appendix D in Report of
the working together working party on joint responses to child abuse and neglect, May 1996, RCPS Exhibit 3054C/12, p. 60.

Children (Care and Protection) Amendment (Notification of Child Abuse) Regulation, NSW Government Gazette, 14/3/97, p. 1471. See
RCPS Exhibit 2934 and Chapter 10 of this Volume.

See Chapter 10 of this Volume.

The Case Management Unit is a centralised body, the role of which is to receive, register, manage and investigate allegations of improper
conduct of a sexual nature by a Department of School Education (DSE) staff member against a student. It also assists in developing child
protection training programs for DSE staff, identifying areas which require policy development, and liaising with other government agencies
regarding child protection issues with an interagency component. See K. Boston, Director-General & G. Shadwick, Assistant Director-
General, DSE, Statement to RCPS, 16/6/97, RCPS Exhibit 3114C, p. 1.

K. Boston, Director-General & G. Shadwick, Assistant Director-General, DSE, Statement to RCPS, 16/6/97, RCPS Exhibit 3114C, pp. 6-7.
DSE, Child Protection: Procedures to be followed in response to allegations of improper conduct of a sexual nature by a staff member
against a student, 97/018 (S.017) and Child Protection: Procedures for recognising and notifying child abuse and neglect, 97/019 (S.018),
10/3/97, RCPS Exhibit 5967.
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the Personnel and Employee Relations Directorate has been made responsible for
developing procedures concerning the promotion, transfer or resignation of staff and the
provision of statements of service in situations where an allegation of improper conduct of a
sexual nature has been made;

the former Legal Services Directorate has been abolished and a Legal Services Unit
established within the Executive Services Directorate to provide legal advice and to conduct
reviews of relevant legislation;

the Child Protection Steering Committee has been made responsible for ensuring that
problems identified by the Royal Commission are addressed in the development and
implementation of all departmental policy and procedure. The Committee oversees the
development of child protection policies by other units within the department; and

a National Strategy to Prevent Paedophilia and Other Forms of Child Abuse Working Party
has been made responsible for implementing the national paedophile strategy approved by
the Ministerial Council of Education, Employment, Training and Youth Affairs Ministers
(MCEETYA). The Working Party is made up of senior staff from State and Catholic
education systems, the independent school sector and parent bodies."*

THE NSW HeaLtH DEPARTMENT

2.17 Medical practitioners are required to notify DCS of all forms of suspected abuse of children
under the age of 16 years, including sexual abuse.*** Although under no statutory obligation to do so,
other health services staff are required by Ministerial directive to similarly notify DCS of such cases.'”

2.18 Sexual assault services are located in certain hospitals and community health centres, and
provide medical and counselling services, information, and support to sexual assault victims. Victims
are commonly referred to these services by DCS. Specialist child protection units at the New
Children’s Hospital and Sydney Children’s Hospital, the John Hunter Hospital in Newcastle and the
Northern Sydney Area Child Protection Service offer services specifically for children, while the
sexual assault services located throughout NSW deal with both children and adults.**® If the first point
of contact is at such a centre, it notifies DCS, which in turn may notify police.

2.19 In cases of physical and/or emotional abuse and neglect (PANOC), prevention, identification,
support and referral are provided by Area Health Services through a system of community and
hospital-based services, including Family and Child Health Services. More specialised treatment and
support services are available through metropolitan and rural child protection services and the
hospital-based child protection units.””” PANOC services were as at the time of this Report funded
separately from child sexual assault services,"”® but there have been moves toward developing a
more integrated approach to child protection.*?

2.20 Within Health, responsibility for child protection policy and program development is divided
between different units:

2 K. Boston, Director-General & G. Shadwick, Assistant Director-General, DSE, Statement to RCPS, 16/6/97, RCPS Exhibit 3114C, pp. 4-8.

2 Children (Care and Protection) Act 1987 , s. 22.

Health workers are required by Ministerial directive to notify DCS of all cases where they have a reasonable belief that a child has been, or

is in danger of being abused. See NSW Department of Health, Notification of suspected child abuse, Circular, 93/39, 4/5/93, RCPS Exhibit

2541/2, at Doc. 2437423-25; and NSW Health, Recognising and notifying child abuse and neglect: Procedures for front line health

professionals in: Community Health, Adult, Child and Adolescent Mental Health, Emergency Departments, Paediatric Wards, Maternity

Units, Dental Services and Child Care Services, November 1996, RCPS Exhibit 5984/2, Attachment 4, pp. 23-24.

CPC, Structures of the five key agencies and the NSW Child Protection Council, Appendix D in Report of the working together working party

on joint response to child abuse and neglect, May 1996, RCPS Exhibit 3054C/12, p. 60.

2 ibid.

128 The funding for services remains separate, except in the provision of medical services. See NSW Health Department, Memorandum
refunding for child abuse services, 7/8/97, RCPS Exhibit 3265.

9 J.Wyn Owen, RCT, 10/7/96, pp. 28509-10.
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the Women’s Health and Sexual Education Unit, a State-wide specialist body which is
responsible for the provision of training programs and resources for health workers dealing
with victims of sexual assault or domestic violence. It is administered by the Western
Sydney Area Health Service; and

the Health Services Policy Branch, within the Policy Development Division, which has
management responsibility for child protection issues and interagency liaison. The Senior
Policy Analyst (Sexual Assault) and Senior Policy Analyst (Physical and Emotional Abuse or
Neglect of Children) liaise with other agencies and operational staff on a day-to-day basis
regarding both policy and operational issues associated with child sexual assault and
PANOC.**

THe NSW PoLice Service

2.21 The Police Service has been, and continues to be, the agency primarily responsible for the
investigation of child abuse constituting a criminal offence, and for initiating prosecutions. Police
officers are not mandated by the Children (Care and Protection) Act 1987 to notify DCS of child
sexual assault cases, but they are required by Commissioner’s direction to do so.***

2.22  In some cases the Police Service response is initiated by a direct report to it."** In other cases
it responds to a report from DCS. Police investigations of this kind are reactive, that is, in response to
specific complaints which lead to interviews, collection of physical evidence, medical examinations
and the like. In other cases the role of the police is proactive, that is, based on the assembly and
analysis of intelligence followed by physical and electronic surveillance and either undercover
operations or conventional investigation.

2.23 There have been a number of changes of direction in the way in which the Police Service has
investigated these cases. Formerly investigations were carried out at patrol level, if they were minor
matters, or by the Child Mistreatment Units (CMUSs) if they were more serious. The CMUs were
renamed Child Protection and Investigation Teams (CPITs) in June 1994."* For particularly complex
cases, special task forces or investigative teams were employed. In more recent times approval has
been given for the use of Joint Investigation Teams (JITs), deployed at various locations, and
comprising police and DCS employees. The policing of serial abuse has, since 1 July 1996, been
entrusted to the Child Protection Enforcement Agency (CPEA) located in Sydney and staffed by
police especially trained in the field of child sexual abuse.

2.24  As is explained later, the policing of child sexual assault was formerly a low priority for the
Police Service. The work was unpopular, very stressful and extremely poorly resourced. With the
advent of this Royal Commission and the formation of the CPEA and the JITs there has been an
improvement. It is however, essential, if there is to be any credibility in the enforcement of child
sexual assault laws, that the Police Service maintain a commitment to this area of policing.

OFrice oF THE DiIReCTOR OF PuBLIc PROSECUTIONS
2.25 The ODPP represents the State in criminal prosecutions, including those involving child

sexual assault and serious offences involving violence against children, in the Children’s, Local,
District and Supreme Courts.** Upon request from investigating police, the ODPP provides advice in

0 NSW Health Department, Statement of Information, 24/1/97, RCPS Exhibit 5984/2, pp. 9-10.

e NSW Police Service, Circulars 81/87 of 23/3/81, 82/185 of 23/8/82, 84/235 of 6/8/84, 85/175 of 23/9/85, 85/186 of 11/10/85 & 87/160 of
4/12/87; Instructions 35.119 issued 30/1/89 & 67.11 issued 8/11/91.

NSW Police Service, Child abuse investigation and management guidelines, 2nd edn, June 1991, RCPS Exhibit 1508, pp. 18-21 lists
procedures to be followed when police are notified that a child abuse offence has occurred.

= NSW Police Service, Commissioner’s Instructions, No. 94/52, 13/6/94, RCPS Exhibit 3088. The name change was one of the
recommendations put forward in the NSW Police Service’s action plan for the investigation and management of child abuse: working with
others for the care and protection of children, December 1993, as a means of improving the status of child protection work, RCPS Exhibit
1515, pp. 16-17.

CPC, Interagency Guidelines for Child Protection Intervention , 2nd edn, Sydney, February 1997, RCPS Exhibit 3204, p. 14.
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relation to the sufficiency of evidence required to support a charge, and the appropriateness of
particular charges, but not in relation to any operational or investigative matters or the exercise of
police powers. It has no investigative function of its own'® and it must not impinge on the Police
Service’s jurisdiction in this area.’® After charges have been laid, the ODPP will screen the brief of
evidence provided by the Police Service and allocate it to an appropriate lawyer.**’

2.26 The ODPP conducts all committal proceedings involving indictable offences, and may
conduct summary proceedings involving persons of public interest. In practice, since 1 January 1989
it has had the carriage of all prosecutions where a person is charged by police with sexual assault on
a child, including matters before Children’s Courts.**®

2.27 The Assistant Solicitor (Sydney, ODPP), Mr Dart, gave evidence of the number of child sexual
assault matters the ODPP was handling as at 21 February 1997 as follows:™*

Local Court (includes summary hearings and committal proceedings) 330
District Court - awaiting trial or part heard 409
District Court - awaiting sentence after plea of guilty in Local Court 41
Court of Criminal Appeal 48
High Court 2
District Court - all grounds appeal 13
District Court - severity appeal 1
Breach of recognisance 3
Total 847

2.28 Formerly, the ODPP maintained a Child Witness Unit (CWU) which specialised in the
prosecution of matters involving the alleged sexual assault of children, as well as those criminal
matters where children were required as withesses. The CWU was dissolved when the restructure of
ODPP became effective in June 1996.**° Case management is now the responsibility of solicitors in
selected locations, including Sydney and other major cities. Senior solicitors are responsible for
screening all child sexual assault briefs and allocating those to appropriate staff for prosecution.

2.29 Policy development is assisted by the Sexual Assault Review Committee, comprised of
representatives from the ODPP, the Judicial Commission of NSW, Health, the Pre-Trial Diversion of
Offenders Programme, the Police Service, and the CPC and a research psychologist.*** Its functions
include:

education of legal personnel and prosecutors;
guidance and advice to other agencies;

recommendation of improvements to court processes, legislative reform, and procedural
and structural improvements within the ODPP; and

protection of the interests of victims in the pre-trial preparation and hearing processes.

135

Office of the Director of Public Prosecutions NSW (ODPP), Child Sexual Assault Policy and Guidelines Manual, Revised 1996, RCPS Exhibit
5897, p. 22.

ODPP, Child Sexual Assault Policy and Guidelines Manual , Sydney, 1996, RCPS Exhibit 5897, p. 10.

3T ibid, p. 125.

¥ NSW Police Service, Circular, No. 89/36, 23/2/89, RCPS Exhibit 3094.

9 p.Dart, RCT, 24/2/97, p. 36143.

1o A result of the review of the structure of ODPP in late 1995, budget cuts and a Government directive to reduce the number of Senior
Executive Service employees. N. R. Cowdery QC, RCT, 1/7/96, pp. 27944-45.

S. E. O’Connor, Solicitor for Public Prosecutions, Letter inviting the Principal Policy Officer of DCS to become a member of the Sexual
Assault Review Committee, 13/6/96, RCPS Exhibit 2105.
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2.30 The previous functions of the Child Witness Unit have been taken over by the Witness
Assistance Service (WAS) which provides:

information and support for civilian witnesses;
referral services; and

any other assistance required to facilitate a court appearance.

THE NSW CHiLp ProTecTiON CounciL

142

2.31 The CPC was formed by the State Government in 1985
Child Sexual Assault Task Force.

in response to the work of the NSW

2.32 Membership of the CPC is drawn from DCS, Health, the Police Service, DSE, the Attorney
General’'s Department, DJJ, the Ethnic Affairs Commission and the Department of Urban Affairs, and
Planning and Housing. A number of representatives from the community also sit on the Council. It
has a general role, although without any legislative basis,*** to:
provide advice to the NSW Government through the Minister for Community Services on
child protection issues, including the prevention of child abuse and neglect;

co-ordinate, implement, monitor and promote strategies to improve interagency
co-operation in child protection through NSW;

assist with implementation of activities in all relevant government departments, authorities
and non-government agencies;

conduct activities which prevent child abuse and neglect; and to

conduct activities which improve the competence of staff working in the area.**!

2.33 In 1991 the CPC issued Interagency Guidelines'® to assist the five agencies principally
responsible for the management of child sexual abuse cases'*® to co-ordinate their response. The
guidelines were a logical development of the Interdepartmental Guidelines on Child Abuse which had
been released in May 1982, and revised in 1984 and 1985, and of the Interdepartmental Guidelines
on Sexual Assault Services which had been released in March 1984.*

2.34 Notwithstanding the existence of these guidelines, the need became apparent for a greater co-
ordination of the system response to child abuse and neglect. This arose in part from continuing
inconsistencies between the internal guidelines of the key agencies and uncertainties concerning
notification requirements. The need for clearer definition and co-ordination of effort became
particularly apparent during the Royal Commission hearings.

2.35 At a meeting of the Chief Executive Officers of the key agencies on 11 July 1996, the Premier
requested the CPC to accelerate the review of the Interagency Guidelines and to produce a draft by
September 1996. The services of a consultancy company were enlisted, and, with the full-time
assistance of a CPC project officer, a five-phase process of review was initiated.

Phase 1 - Critical Analysis of Existing Practice and Knowledge Base;

2 pursuant to Community Welfare Act 1987 , s. 7.

Unlike the Community Services Commission, which has a legislative base in the Community Services (Complaints, Appeals and Monitoring
Act) 1993

¥ CPC, Report for the Year 1 July 1995 - 30 June 1996 , RCPS Exhibit 3071/1, pp. 7-8.

S Foreword to CPC, Interagency Guidelines , Sydney, 1991, RCPS Exhibit 1797, pp. 2-3.

" DCS, DSE, Health, the NSW Police Service, and the ODPP.

" Foreword to CPC, Interagency Guidelines , Sydney, 1991, RCPS Exhibit 1797, pp. 2-3.
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Phase 2 - Identification of Problems and Generation of Solutions;
Phase 3 - Development of Exposure Draft of Interagency Guidelines;
Phase 4 - Feedback from the Field Exposure Draft; and

Phase 5 - Documentation of Improved Interagency Guidelines.***

2.36 Each phase involved extensive consultation with government and non-government agencies,
Area Child Protection Committees, academics and other relevant parties.'”® A draft version of the
Guidelines was produced in late 1996, with the final version being completed in November 1996.
The new Guidelines were formally launched by the Premier on 17 February 1997 at the second
annual CPC State conference. Full compliance by agencies was expected from 1 July 1997.

2.37 As discussed in later chapters it is timely to remember that, notwithstanding previous
guidelines, agencies did not co-operate in any committed way in managing child sexual abuse cases.
The Royal Commission is acutely aware that professional co-ordination will take much more than
guidelines but it is pleasing to see they have at least been produced.

THe CourTs

2.38  Within NSW, most cases of child sexual abuse involve indictable offences, and are dealt with
on indictment in the District Court. There are exceptions, such as offences relating to child
pornography, indecent exposure and the like, which are dealt with in Local Courts. The more serious
cases, involving allegations of offences against children aged under 10 years, were formerly tried in
the Supreme Court. This is no longer the practice. In June 1992 the former Attorney General, the
Honourable Peter Collins QC, issued a directive that all child sexual assault matters were to be
prosecuted in the District Court.™ The direction took effect from 20 July 1992.*

2.39 Following recent amendments to the Justices Act 1902 committal hearings now proceed on
the basis of the tender of written statements without the need for witnesses to give evidence orally.**
It is still open to the magistrate to direct the attendance of a withess at the committal hearing but, in
relation to the alleged victims of sexual offences (and other offences of violence), the magistrate may
only give such a direction if satisfied that there exist ‘special reasons’ for so doing.** This has been
the position in relation to complainants in sexual assault cases since 1987.*°
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CPC, Update on the Review and Development of the Child Protection Interagency Guidelines, Letter to RCPS, 30/9/96, RCPS Exhibit
3051/9.

" ibid.

0 CPC, Interagency guidelines for child protection intervention (draft), RCPS Exhibit 3054C/33.

' N.R. Cowdery QC, RCT, 1/7/96, p. 27950.

2 P. Collins, Attorney General, Letter to the Director of Public Prosecutions, 29/6/92, RCPS Exhibit 2106.

Justices Amendment (Committals) Act 1996.

Justices Amendment (Committals) Act 1996 , s. 48(E)(2)(a).

Justices (Paper Committals) Amendment Act 1987 .
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2.40 The number of sexual abuse cases finalised in the 1993-95 period together with their
outcomes are as follows:

156
Outcome oF CHARGES AND PeNALTY - LocaL CourT anD HigHER CourTs - 1993 10 1995

1993 1994 1995
LocAL HIGHER LocAL HIGHER LocAL HIGHER
Court Courts™ CourT CouRTs CourT CouRTs

Persons charged™™® 253 425 244 419 218 341
Number of charges'* 321 929 316 863 262 684
Persons found guilty™® a1 n/a 86 211 58 170

- Male 91 n/a 86 209 57 168

- Female - n/a - 2 1 2
Penal'[y161
Imprisonment 17 n/a 16 126 12 110
Periodic detention 5 n/a 8 25 7 18
Community Service Order 16 n/a 14 25 15 12
Recognizance with 25 n/a 17 23 10 19
supervision
Recognizance with no 18 n/a 26 10 8 9
supervision
Recognizance without 1 n/a 2 - 1 -
conviction
Fine 8 n/a 3 - 3 -
Nominal sentence or Rising - n/a - 1 1 -
of the Court
No conviction recorded 1 n/a - 1 1 2

2.41 The period between charge and finalisation of charge is as follows:

162
DuraTion oF Proceebings - LocaL Court anD HigHER CourTs - 1994 anp 1995

1995 - HicHer CourTs
Persons CHARGED IN CHILD SEXUAL ASSAULT CASES - DURATION OF PROCEEDINGS IN DAYS

DURATION (DAYS)
Arrest to Committal to Outcome to
Committal Outcome Sentence

156

Table compiled from NSW Bureau of Crime Statistics and Research, NSW Criminal Court Statistics, 1993, 1994 & 1995 and statistics
supplied to the Royal Commission by the Bureau, RCPS Exhibit 3177.

According to the Bureau, figures contained NSW Bureau of Crime Statistics and Research, New South Wales Criminal Courts Statistics
1993, Sydney, 1994, are incorrect and have therefore either been replaced with correct figures obtained from the Bureau, see RCPS Exhibit
3177, or excluded from this table.

Information relates to individual persons with finalised charges or cases.

A finalised charge is one which has been fully determined by the court and no further court proceedings are required.

Persons found guilty are those persons who, for at least one offence charged, either pleaded guilty or were found guilty by trial. (Principal
offence was a child sexual assault matter.)

Penalties indicate the principal penalty for the principal offence. Higher Court statistics do not include cases that did not proceed beyond
committal.

Taken from NSW Bureau of Crime Statistics and Research Annual Reports 1993-95 and NSW Bureau of Crime Statistics and Research,
NSW Criminal Court Statistics, 1993, 1994 & 1995.
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Proceeded to Trial

Acquitted of all charges 109.0 2935 -
Found guilty of at least one charge 153.0 311.0 15.0
Acquitted but had other guilty plea 133.0 834.0 73.5
Proceeded to sentence only 89.0 142.0 0.0
No charges proceeded with 134.0 279.0 -
All charges otherwise disposed of 90.5 278.5 -

1995 - LocaL Court
Persons CHARGED - SExuaL OrFreNCES AGAINST CHILDREN - DURATION OF PROCEEDINGS IN DAYS

MEDbIAN DURATION (DAYS)

Offence to First First Appearance to
Appearance Determination

Proceeded to defended hearing

All charges dismissed 284.0 149.0
Guilty of at least one charge 113.0 76.5
Other 142.0 119.0
Convicted ex parte 22.5 56.0
All charges dismissed w/o hearing 263.0 96.0
Sentenced after guilty plea 77.5 63.0
All charges otherwise disposed of 308.0 28.0

2.42 The volume of such cases, and of the remaining workload of the Local Courts, the District
Court and of the Court of Criminal Appeal is such that, notwithstanding the high priority given to child
sexual assault, significant delay attaches to both trials and appeals.

2.43  Additionally within the criminal justice system, the Children’s Court and Family Court have an
important role to play in relation to the victims of child sexual abuse, or in dealing with the aftermath
of such abuse.

163

2.44 In the case of the Children’s Court™ this extends to:

care and protection applications (including orders for custody, wardship and supervision);"*

sentencing or otherwise dealing with those children who have offended against the criminal
law, some of whom may have come from an abusive background;'*® and

prosecutions of child offenders for child sexual assault offences.**

3 Children’s Court Act 1987.

Children (Care and Protection) Act 1987 , s. 72.

Children (Criminal Proceedings) Act 1987.

Determination of whether the Children’s Court has jurisdiction to hear allegations of child sexual assault will depend on the charges laid.
According to s. 17 of the Children (Criminal Proceedings) Act 1987, the Children’s Court is required to commit a matter for trial in the District
Court where the charges relate to a serious indictable offence. See ODPP, Child Sexual Assault Policy and Guidelines Manual, Sydney,
1996, RCPS Exhibit 5897, pp. 183-84.
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2.45 In the case of the Family Court
orders in relation to children coming within its jurisdiction as a result of family law proceedings,
some of whom may have been the victim of sexual abuse. Specified court personnel, family and
child counsellors and family and child mediators performing functions pursuant to the Family Law Act
1975 are required to notify DCS if they have reasonable grounds for suspecting a child has been or is
at risk of being abused.*®

this extends to residence, contact and special purpose
168

DepARTMENT OF CoRRECTIVE SERVICES AND DEPARTMENT OF JUVENILE JUSTICE
2.46  Although a diversionary program exists in relation to a relatively small group of offenders,*”
many persons convicted of child sexual assault receive custodial sentences.

2.47 By reason of the nature of the offence, and the extreme disfavour with which paedophiles or
child sexual abusers (commonly known as ‘rock spiders’ or ‘tin sheds’) are regarded within the prison
system, very many offenders find it necessary to serve at least part of their sentence in protective
custody.

2.48 To cope with this problem it has been the past practice to send most of these offenders either
to Cooma or Junee Correctional Centres, although some offenders have been held at other
institutions such as Kirkconnell Correctional Centre. This accounts for approximately two-thirds of the
child sex offenders in custody, the remainder being detained in other correctional centres throughout
NSwW.'"*

2.49 Many such offenders claim to have been the victim of child sexual abuse themselves, and to
have resorted to a similar form of offending out of learned behaviour, lack of self respect, inability to
maintain normal relationships, or other circumstances attributable to their original trauma. While it is
difficult to be categorical about the significance of this factor, bearing in mind the possibility that it
was offered as an ‘excuse’ in mitigation of sentence, in some cases there is corroboration of the
existence of earlier abuse.
2.50 As later explained'”” some attempts have been made to provide counselling and specialist
rehabilitation services for these offenders. They have run into a number of difficulties, in part due to
lack of resources, in part due to lack of trained staff to deliver the programs, and in part due to a lack
of any real interest or commitment to reform on the part of the fixated or recidivist offenders.
Additionally, there is considerable expert debate as to the forms of treatment offered, and as to
whether there is any substantial prospect of securing behavioural modification.

2.51 A Sex Offenders Gaol is, however, being established in 4 Wing, Long Bay Correctional Centre
to replace the services provided by Cooma Correctional Centre, which is marked for closure in
mid-1998. Long Bay will accommodate 80 male minimum security inmates convicted of sexual
offences against children and adults.” Programs for intensive custodial treatment (CUBIT) and
community based after care (COBAC) have recently been developed but their implementation has
been frustrated by resource problems.
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Family Law Act 1975 (Cth).

Family Law Act 1975 (Cth), ss. 64-65.

Family Law Act 1975 , s. 67ZA.

See Volume V, Chapter 19 of this Report.

n M. Edwards, RCT, 11/7/96, p. 28630; NSW Department of Corrective Services, The distribution of child molesters in NSW correctional
centres: from a ‘snapshot’ census at 30 April 1997, RCPS Exhibit 3173.

See Volume V, Chapter 19 of this Report.

C. McComish, Assistant Commissioner Personnel & Education, NSW Department of Corrective Services, Statement of Information, 23/6/97,
RCPS Exhibit 3105C, at Doc. 2728917.
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2.52 The significance of juvenile detention also cannot be ignored. Studies reveal that a very high
proportion of juvenile offenders (all crimes) have been the victim of child sexual abuse,"* and that
there is a significant incidence of sexual assault of children by juvenile offenders.

2.53 Under the provisions of the Children (Detention Centres) Act 1987, the Director-General must
ensure that there are adequate arrangements in place to ‘maintain the physical, psychological and
emotional well-being of detainees’.’”® Department of Juvenile Justice employees are instructed in
procedures for the prevention, identification, notification and management of incidents of abuse and
neglect, whether committed by a staff member or an external agent. While staff of the DJJ are not
mandatory notifiers under the Children (Care and Protection) Act 1987, departmental guidelines direct
employees to notify DCS of any allegation or incident of abuse or neglect, and, if there is evidence of

a criminal offence having been committed, they are also required to notify the Police Service.'”

2.54  Prior to 1991, when DJJ was established as a separate entity, specialist support services for
young offenders exhibiting emotional problems, often resulting from sexual abuse, were provided by
DCS via psychologists in detention centres and at Community Youth Centres.

2.55 Currently, DJJ, while recognising that it has a responsibility to provide services to this client
group, does not have any programs that deal specifically with young offenders who have suffered
sexual abuse. However, it does offer the following programs which deal with some of the symptoms
shared by child abuse victims with other persons in detention, through its nine juvenile justice centres
and 37 community-based offices across the State:

Intensive Program Units (IPUs) which provide intensive counselling and support to
emotionally disturbed and vulnerable clients, and facilitate their entry into community based
therapy;

Alcohol and Other Drug Program;
Psychological Services (Juvenile Justice Centres) Program;
Young Women in Custody;

Robinson Program, which provides specialist assessment and intervention for young boys
with emotional and behavioural disturbance;

Crisis Support Program, which provides immediate response to critical incidents involving
residents of Juvenile Justice Centres; and

proposed specialist support programs which include the Violent Offenders Program and
Post Release Support Programs.*”’

2,56 The Juvenile Sex Offender Program has been in operation within DJJ since 1992, with minor
structural changes taking place following a review in 1993. The program aims to reduce both sexual
and non-sexual reoffending, to help the young offender take responsibility for his or her actions and to
encourage the development of a positive self-identity and non-abusive sexuality."”® Some problems
in its implementation and with the limited post-release care are noted later in this Report."”

7 R, K. Oates & L. Tong, ‘Sexual abuse of children: an area with room for professional reforms’, Medical Journal of Australia, vol. 147,

December 1987, pp. 544-48.

Children (Detention Centres) Act 1987 .

DJJ, Provision of a protective abuse-free environment in the Department of Juvenile Justice, November 1996, pp. 6-7, RCPS Exhibit 2897,
at Doc. 2499593-94.

DCS, ADD & DJJ, Department of Juvenile Justice Specialist Programs, Appendix J in Joint submission to RCPS, August 1996, RCPS
Exhibit 2540, at Doc. 2390877-881.

e DCS, ADD & DJJ, Joint submission to RCPS, August 1996, RCPS Exhibit 2540, p. 49.

' See Volume V, Chapter 12 of this Report.
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NoN-GovERNMENT AGENCIES OR INSTITUTIONS INVOLVED WITH THE PROTECTION AND CARE OF
CHILDREN

2.57 Quite apart from the many government agencies and institutions which provide services to
children in the fields of education, health, welfare, housing, correction and the like, there are many
non-government organisations, services and facilities involved with the day-to-day care and
management of children, or who have routine contact with them. They include:

refuges, shelters, charitable organisations and the like providing housing and welfare
support, or substitute care;

foster care agencies;

non-government schools and the Catholic education system;
churches, choirs, fellowship and Christian groups;

youth groups;

sporting and recreational associations and facilities;

the Scouting movement; and

child care and outside school hours care services.

2.58 Many of these bodies are not subject to notification requirements, are staffed by volunteer and
untrained workers, have no monitoring processes for staff selection or membership, have no
protocols or guidelines for responding to child sexual abuse or to complaints of such conduct
involving their own members, and are inadequately qualified to deal with such matters. Evidence led
before the Commission, and cases within the criminal justice system, both historically and currently,
reveal that each has been the subject of complaints of this type, many of which have been of a most
serious kind, and later established to the criminal standard of proof.

SuMMARY

2.59 1t is evident from this brief overview that while the problem of child sexual abuse is itself
complex and very serious, the system for its management and for the protection of children is
enormously complicated and fragmented, notwithstanding the Interagency Guidelines which were
designed to establish an integrated case plan for individual cases. Among the many system
deficiencies or complicating factors which have emerged during the course of the Royal Commission
inquiry, are:

the inconsistent and uncertain definition, usage and significance given to the terms ‘child
sexual abuse’ and ‘child sexual assault’*** as well as to the criteria for determining whether a
child is ‘in need of care’;

the uncertainty attached to notification requirements, some of which depend upon legislation
and others on Ministerial directive or Departmental policy, and the continued existence of
very many bodies or persons having close contact with children, that are not mandatory
notifiers;

the absence of clear or consistent guidelines for screening those workers and volunteers
who have close contact with children, or possess care and protection responsibilities in
relation to them;

% See Chapter 1 of this Volume.
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the diffuse record keeping and intelligence management systems of each of the agencies
involved, and the lack of any central co-ordination of such information, or controlled regime
for access by those who have a legitimate reason to use it;"**

the lack of a co-ordinated and integrated response by the key agencies to child abuse in all
its forms, or of any legislative basis therefore;

the absence of any single agency having a responsibility or capacity to oversight the
interests of all the agencies and institutions, governmental or otherwise, having an
involvement with children, and the lack of a legislative interface between child protection
and juvenile justice;

the tension between the criminal investigation and prosecution process on the one hand, for
which the Police Service and the ODPP have primary responsibility, and the children (and
family) protective function on the other hand, for which DCS has the primary responsibility.
The different interests, philosophies and goals of these agencies, when combined with a
discretion whether to investigate or report suspected child sexual abuse to the Police
Service, can:

- result in a gap between policy and practice;

- lead to individual cases falling between the cracks with consequent trauma to children
and families; and

- provide an opportunity for corruption;

the absence of any broad-based principles or objectives for child care and protection within
the various Acts which apply to the key agencies, or co-ordination of the different services
and functions which they perform;

the absence of any coherent philosophy for substitute care, or clarification of the rights and
responsibilities of all parties involved;

the limited capacity of DCS to provide any effective intervention where abuse occurs
outside the home environment;

the delays in the criminal investigative and court process;

the experience of many children who either drift in and out of care, or cannot receive care at
all, particularly once they reach the age of 16 years; and

the failure of the system to address the problem of youth homelessness and prostitution.

2.60 The nature and extent of these deficiencies, the results of which emerged in the Royal
Commission hearings, is a matter for very deep concern. They will be examined in more detail later
in these volumes and, where appropriate, recommendations will be made for reform on a
system-wide basis. Whatever arrangements are made in this field, however, have to be consonant or
compatible with the wider provisions relating to the care and protection of children. It would be
inappropriate to single out children the subject of sexual abuse for special treatment and to ignore
their place within a much broader community of children who are in need of protection from other
forms of abuse and neglect.

There are a number of different pieces of legislation concerning privacy issues and the exchange of information. Most notable is the
Children (Care and Protection) Amendment (Disclosure of Information) Act 1996, which amends s. 22 of the Children (Care and Protection) Act
1987 to allow for the exchange of information relating to the welfare of a particular child or children between DCS and other prescribed
bodies.
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B. OBSTACLES TO THE INVESTIGATION AND PROSECUTION OF CHILD SEXUAL ABUSE

2.61 The investigation and prosecution of child sexual abuse has long been recognised as very
difficult. By way of overview, some of the factors which contribute to that situation can be identified.
They will be explored in more detail later in these volumes, within the context for which they have a
relevance. Again the Royal Commission acknowledges the contribution of the ICAC, which helpfully
assembled in its Interim Report an inventory of these factors.'® They include factors:

affecting the disclosure or reporting of child sexual abuse;
affecting the investigation process; and factors

affecting the prosecution process.
DiscLosure orR RePORTING OF CHILD SExuaL ABUSE

2.62 There is a universal recognition that the disclosure and subsequent reporting of child sexual
abuse falls far short of the true incidence of such abuse. There is no clear consensus as to the extent
of non-disclosure or reporting save for agreement that it is substantial. For example, the two studies
cited by the ICAC'® suggest respectively that only 2% of familial and only 6% of extrafamilial child
sexual abuse were ever reported to police,® and that only about 10% of all child sexual assaults are
notified.'® Other studies identified by the Royal Commission place the incidence of reporting at
similarly low levels:

a retrospective study of Australian women carried out in 1994 concluded that 20% of women
have suffered some form of child sexual abuse, but only 10% of abuse experiences were
reported to authorities;**°

statistics gathered by the Sydney Rape Crisis Centre over the period 1992 to 1996 reveal
that only 14.7% of female victims of child sexual assault reported the offence to police.*”
This figure is in keeping with that obtained through an Advocates for Survivors of Child
Abuse (ASCA) survey of male and female victims in 1996, which revealed that only 18% of
respondents had any contact with NSW Police in connection with the abuse;*®®

the 1993 NSW Sexual Assault Committee Phone-In Report revealed that 76% of callers who
had been assaulted under the age of 16 had never reported the incident;"* and

other research in America indicates that as many as 40% of trained professionals who have
a mandatory responsibility to report child abuse and neglect fail to do so0.'*

2.63 The factors contributing to this situation, identified in the literature™ or otherwise observed
during the Royal Commission hearings, include the circumstances that:

the abuse is usually not seen by anyone other than the child and perpetrator;

2 ICAC, Interim Report on Investigation into Alleged Police Protection of Paedophiles , Sydney, September 1994, RCPS Exhibit 1516.

" ibid, p. 9.

D. E. H. Russell, ‘The incidence and prevalence of intrafamilial and extrafamilial sexual abuse of female children’, Child Abuse & Neglect,

vol. 7,1983, RCPS Exhibit 3099, p. 145.

B. Naylor, Prosecution of Cases of Child Sexual Assault’, Legal Services Bulletin , vol. 9, December 1984, RCPS Exhibit 3100, p. 296.

J. Fleming, ‘Prevalence of childhood sexual abuse in a community sample of Australian women’, Medical Journal of Australia, vol. 166,

20/1/97, RCPS Exhibit 3051/26, pp. 65-68.

¥ sydney Rape Crisis Centre, Submission to RCPS, 15/8/96, RCPS Exhibit 2529/132, p. 17.

1 Advocates for Survivors of Child Abuse (ASCA), Newsletter, August/September 1996, in ASCA, Submission to RCPS, 9/8/96, RCPS Exhibit
2529C/83, at Doc. 2259865.

189 NSW Sexual Assault Committee, Sexual Assault Phone-In Report, August 1993, RCPS Exhibit 3208/1, p. 27.

190 S. C. Kalichman, M. E. Craig & D. R. Follingstad, ‘Professional adherence to mandatory child abuse reporting laws: Effects of responsibility,

attribution, confidentiality, and situational factors, Child Abuse & Neglect, vol. 14, 1990, p. 75; G. Zellman, ‘Child abuse reporting and failure

to report among mandated reporters’, Journal of Interpersonal Violence, vol. 5, no. 1, p. 11, quoted in D. Pence & C. Wilson, ‘Reporting and

Investigating Child Sexual Abuse’, The Future of Children - Sexual Abuse of Children, vol. 4, no. 2, Summer/Fall 1994, RCPS Exhibit 2113, p.

72.

ICAC, Interim Report on Investigation into Alleged Police Protection of Paedophiles , Sydney, September 1994, RCPS Exhibit 1516, p. 9.
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very often there are no physical or unequivocal clinical signs of abuse;

children may hold back from disclosure because of fear of retaliation or of disbelief; out of
fear of the consequences for the perpetrator and the remainder of the family; as the result of
inducement or reward; through misguided trust, faith or affection for the perpetrator; through
shame, embarrassment or shyness; and/or as the result of ignorance of the wrongfulness of
the act, of the child’s rights or of the existence of an appropriate avenue for complaint;

sometimes societal or cultural attitudes towards the rights of parents and children, or lack of
faith in the criminal justice or protection system lead to silence on the part of those to whom
a disclosure is made;

some parents or carers are reluctant to subject the child to any more trauma through the
criminal justice system;

sometimes there is an inability, or unwillingness on the part of parents or carers to confront
the unthinkable, or to accept the financial loss which might occur if, as a result of disclosure,
the family breaks up or the abuser is imprisoned,;

within religious groups, schools or other associations, the need for protection of the
reputation of the organisation may be placed before the interests of the child;

the discretion vested in DCS workers, dependent on their assessment whether to report the
matter to police, may preclude investigation; and the circumstance that

many children who are the subject of sexual abuse, particularly the homeless, and those
who are paid for sexual services, or who are taken under the ‘wing’ of paedophiles, do not
see themselves as victims or perceive any reason for disclosure.

2.64 Each can operate as a disincentive to initial disclosure, and to subsequent notification of DCS
or the Police Service. None is necessarily spent once the initial disclosure or report has been made.

2.65 On the other hand, the existence of malicious or untrue disclosure is also not unknown. This
can arise:

in the course of a marital dispute where an allegation of child sexual abuse may be of
considerable assistance to one party to that dispute;

in circumstances involving mental illness, morbid preoccupation with cults, or disordered
thought processes affecting either a parent or child;

where there has been exposure, during a subsequent period of breakdown or lifestyle crisis,
to unethical or partisan practitioners of techniques of ‘memory retrieval’; or

where children have a susceptibility for fantasy or suggestion in response to the experience
of others.

2.66 As discussed later in this Report, although they cannot be dismissed out of hand, considerable
care needs to be exercised in those cases where the disclosure is associated with bizarre or ritualistic
behaviour, or where there has been a sudden or induced ‘recollection’ of abuse many years after the
event.
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THE INvESTIGATION PROCESS

2.67 Very many circumstances were identified by the ICAC'* and by the Royal Commission, that
may operate during the investigation phase of a child sexual abuse case and either hinder that
investigation, or affect the decision to initiate a prosecution. They include the following
circumstances:

it is common for victims to retract earlier allegations of abuse, for example, as a result of
pressure from the family, or the stress of the investigative process;

the ambiguity or lack of precision in the disclosure may leave the investigator unpersuaded
as to the prospect of a successful prosecution, having regard to existing case law,'* and the
many amendments to the Crimes Act which can cause great difficulty if an event cannot be
dated with some certainty and possibly overlaps a change in the law;

the usual reaction of the alleged abuser when confronted is to strenuously deny the abuse, a
response that leaves most child victims bewildered and with a sense of being, at best,
doubted;

in reality it is often difficult to pursue an investigation where the child is very young or
immature and is unlikely to be a good historian;

police are often reluctant to intervene when the offender is a juvenile, particularly when the
victim is a sibling (even though a relatively large proportion of alleged offenders are in fact
juveniles);

many alleged offenders appear to be anything but law breakers, often hold down important
positions, and sometimes appear to be shining examples of dedication to the well-being of
children;

there has in the past been a considerable reluctance by police, particularly skilled
investigators, to work in the field of child sexual abuse because of the stresses associated
with it, the low priority and resources given to it by the Police Service, and the disparaging
view taken of it by many detectives;

frequently investigations have been spoiled by the time they reach the police, either
because of the intervention of parents or because of untrained interviews by those who have
had the initial contact with the child, or because the accused has been forewarned and had
the opportunity to flee the jurisdiction or to interfere with witnesses;

even where the interviewers are trained and have carried out their function professionally,
the number of interviews commonly carried out in the investigation process can risk the
immediacy, spontaneity and reliability of the victim's account, especially when he or she
feels a need to embellish or improve on the story, or becomes frustrated and unco-operative
- this can also open up the possibility of inconsistency, which is then used to advantage by
the defence;

in some cases the therapeutic intervention of a counsellor, even though well-intentioned,
can contaminate the child’s evidence, especially when there is resort to leading questions,
or dubious techniques designed to assist memory recall, or when the counsellors are
unqualified and impart their own beliefs, preconceptions and prejudices to the child,;

in the past, poor police practices and delays have seriously compromised investigations, led
to the collection of statements or interviews of little value, and overlooked opportunities to
corroborate facts critical to an assessment of the evidence and decision to prosecute;

2 ibid, pp. 9-12.
¥ SVvR(1989) 168 CLR 266.
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the reluctance or inability of the relevant agencies to share information, and the absence of
any central co-ordinated repository of evidence concerning suspected paedophiles can
seriously impair investigations;

the paramountcy of the welfare of the child can lead to a decision not to prosecute, thereby
allowing a paedophile to escape justice and perhaps reoffend;

the personal views or preconceptions of police and prosecutors can differ significantly, and
have an impact on the decision whether or not to prosecute;

a risk inevitably exists in an area of criminality where the stakes of arrest and conviction are
high and many of the offenders are wealthy, well placed, respected citizens, that they will be
vulnerable to extortion at the hands of police and others, or amenable to corrupt
arrangements - each of which can significantly impair the investigation process;

the facilities available for the distribution of child pornography, and the difficulty of targeting
those who are involved in this field, nationally and internationally, present substantial
obstacles to effective investigation and enforcement of child sexual abuse laws; and

the rewards or benefits offered by paedophiles to homeless children and to child prostitutes,
and the sophisticated means by which they work their way into the lives of their victims,
similarly make it difficult to secure the assistance of the latter.

THe Prosecution Process

2.68 Several factors can intervene to spoil or adversely affect an otherwise -effective
investigation.” They include the circumstance that:

the investigation and prosecution process can be as traumatic for the child and family as the
original offence, and in some cases may cause them to encourage the ODPP to withdraw
the case;

the delay between disclosure and resolution during which the victim's life is effectively ‘on
hold’ can affect the reliability of the evidence;

despite the standard directions to juries, they are not necessarily well informed as to the
realities of child sexual abuse and, in particular, may not understand the reasons for delayed
disclosure, or the difficulties children can have in giving evidence in the presence of their
abuser;

the evidentiary problems in these cases are far greater than in any other single category of
prosecution, having regard to the fact that:

- corroboration, whether in the form of physical or eyewitness evidence, is only rarely
available;

- medical examination is often inconclusive and of limited evidentiary value even if
signs consistent with the complaint are found; and

- the victims often have difficulty in presenting a clear, concise or confident version of
the facts, for the reasons that they may misunderstand the questions put to them,
become overwhelmed by the occasion, or appear confused or inconsistent in their
answers when pressed in cross-examination of a kind which is entirely foreign to
them;

194

ICAC, Interim Report on Investigation into Alleged Police Protection of Paedophiles , Sydney, September 1994, RCPS Exhibit 1516, pp. 13-16.
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the legal system places many constraints upon the trial process which, although consistent
with the rules designed to protect the rights of the accused generally under the criminal law,
are inappropriate or artificial in the context of child sexual abuse which is generally of an
ongoing kind, rather than a one-off event, and often involves more than one child. Within
that context, the need for the identification of particular incidents'®® and the severance of
trials involving multiple victims can occasion very real practical problems, or leave the jury
with an artificial and incomplete picture; and

notwithstanding changes in the law concerning the test for competency,'*® and concerning
the directions formerly given concerning the dangers of convicting an accused on the
uncorroborated evidence of a child,”” the legal system has been slow to accept the ability of
children to give reliable or truthful evidence.

SuMMARY

2.69 The existence of these several factors which may collectively, or individually, frustrate the
investigation or prosecution of child sexual assault cases, has many consequences:

where it leads to disillusionment of the professionals working in the field, it may cause them
to dissuade parents and children from resort to the legal system, thereby increasing the
incidence of under-reporting and allowing offenders to go free;

where a sound investigation fails or a prosecution is discontinued for any of the reasons
identified, there is a risk that the abuse will be perpetuated; and

where investigations or prosecutions are unsuccessful it is likely that the child and family will
feel significantly re-victimised.
2.70 It is against this general background that the problems outlined in the chapters that follow
need to be understood, and to be addressed.

% SyR (1989) 168 CLR 266 at 266.

1% Section 33 of the Oaths Act 1900 was amended by the Oaths (Children) Amendment Act 1990 to allow for the reception of a child’s evidence,
statement, affidavit or deposition. The Act was further amended in 1995, when s. 33 was repealed. The section dealing with competency is
now s. 32, which applies to the making of an affidavit (including a deposition and a statement made in an information or complaint).
Competency is to be determined on the basis of ‘any matter thought relevant’ (including age, capacity to hear, understand or communicate),
ie. it does not relate exclusively to children. Sections 12 & 13 of the Evidence Act 1995 are also applicable.

Crimes (Child Assault) Amendment Act 1985 removed the requirement under s. 405 (3)(c) of the Crimes Act 1900 for a judge to give warning
to a jury to the effect that it is unsafe to convict a person on the uncorroborated sworn evidence of a child. Section 164(1) of the Evidence
Act 1995 also states that is not necessary that evidence on which a party relies be corroborated.
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Chapter 3

THE PAEDOPHILE OFFENDER

3.1 As already indicated a socio-legal definition of paedophile has been adopted for the purposes
of the Commission’s inquiry, to include:

those adults who act on their sexual preference or urge for children, in a manner which is contrary to the
criminal laws of the State of New South Wales.

3.2 This definition encompasses child sexual abuse both within the family and external to the
family. It includes those offenders whose primary sexual preference is for children (preferential or
fixated offenders), and those who act on an urge to sexually interact with a child even though their
primary orientation is towards adults (situational or regressed offenders).'*®

3.3 The Royal Commission has been assisted by many people who were subjected to sexual abuse
as children, and also by a number of child sex offenders, each of whom has described, in some detail,
their experiences, and the problems encountered in:

the relationships formed;
the justice system; and in

the aftermath of any official intervention.

3.4 The Commission has also been assisted by several experts in relation to matters such as:
the identification of the different types of offenders;
their detection; and
their treatment.

3.5 Events such as those in Belgium™® and the UK*® and elsewhere®"

provide an awareness of the nature of the offence and of the offender.

have similarly helped to

198 These categories are discussed in more detail below for the difference between fixated paedophiles and regressed paedophiles; see also K.

V. Lanning, Child Molesters: a Behavioral Analysis for Law-Enforcement Officers Investigating Cases of Child Sexual Exploitation, 2nd edn,
National Center for Missing and Exploited Children, Quantico, 1987, RCPS Exhibit 2538/2, p. 247; see also K. Miller, Detection and reporting
of paedophilia: A law enforcement perspective, paper presented at Australian Institute of Criminology Conference, Paedophilia, Policy and
Prevention, University of Sydney, 14/4/97, p. 2; and Australian Catholic Bishops’ Conference, Australian Conference of Leaders of Religious
Institutes, Professional Standards Research Project: A national treatment program for priests or religious with psycho-sexual disorders:
Final Report, 1996, RCPS Exhibit 2513C, Appendix 2, pp. 1-3.

In July 1996 Belgian police found two young girls who had been imprisoned, drugged and sexually assaulted. The girls were found after a
witness took the number plate of a car of a man who snatched one of the girls from the street. This led to the arrest of a known paedophile,
his wife and an accomplice, and the discovery of two bodies buried on his property. Numerous homes were raided and the belief that a
network of paedophiles had been exposed has been widely touted with Belgian police investigating possible international links. It is believed
there may be other victims; see R. Boyles and D. Burkinshaw, ‘Prayers and blame stirred by a nation’s lost innocents’; R. Boyles, ‘Hunt for
victims of child sex ring’, The Times, 19/8/96, pp. 1 & 3; R. Boyles, ‘Belgian justice in the dock over paedophile who was freed early’, The
Times, 20/8/96, p. 3; R. Boyles, ‘Belgian police link child sex victims to trade with East’, The Times, 21/8/96, p. 10.

eg. The conviction in the UK in 1994 of Robert Black for the murder of three girls aged 11, 10 and five years. When convicted of the three
murders Black was serving a life sentence for abducting and sexually assaulting a six year-old girl in Scotland. Mr Black had also escaped
detection for an earlier murder and, as in the Belgium cases, his crimes were only detected after a person noticed that a girl who had
walked past Mr Black’s van had disappeared; also the ‘House of Horrors’ case where a number of children’s bodies were retrieved from the
garden of the house of a married couple.

eg. The disclosure in many countries of abuse within religious institutions, schools, homes and the like. More recently news reports have
indicated that French authorities arrested 600 people in connection with a child pornography ring including school teachers, priests and
managers of youth camps, S. Bell, ‘ French hold 600 in two-day hunt for paedophiles’, The Times, 19/6/97, p. 16.
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3.6  This chapter draws together some of this material to profile the problem of child sexual abuse,
to identify some of the specific behaviours of child sexual abusers, and the risks they pose through
networking, and similar practices. Matters concerning their prosecution and treatment are dealt with
in later chapters.*”

A. THE PrROBLEM OF CHILD SEXuAL ABUSE

3.7 Although sexual activity between adults and children has been ever present, it has had
relatively little public exposure and has been surrounded by secrecy, denial, minimisation, and
misunderstanding. The failure to address its nature and extent has contributed to an environment in
which it has often been, inappropriately, attributed to a stereotyped offender, such as a ‘dirty old man
in a raincoat’. As this chapter explains, the reality is otherwise.

3.8 Sexual abuse of children includes a variety of activities short of, as well as full sexual
intercourse’” and is not always violent or non-consensual. It is a complex issue with many grey
areas, especially in relation to post-pubertal children who are becoming aware of and exploring their
own sexuality.”*

INCIDENCE OF ABUSE

3.9 Recent years have seen a greater acknowledgment of the existence and prevalence of child
sexual abuse. It is now universally accepted that its incidence is under-reported”” and that statistics
of convictions and reported abuse need to be treated with caution.*®® While current conviction
statistics support the popular belief that females are the main victims of abuse, the Commission has
found that not only is extrafamilial abuse more common than is popularly believed but there is a high
level of abuse perpetrated by adolescents, and a high level of under-reporting of abuse against
boys,*’ possibly attributable in the latter case to shame, and fear that their masculinity or sexuality
may be questioned amongst other things.”*

3.10 A helpful profile of child sexual abuse is provided by a recent Judicial Commission study of
matters determined in the District Court during 1994.”* The study found:

offenders were mostly male;

46% of proven victims were assaulted by family members; 31% by an immediate family

member, generally the father;**°
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See Volume V, Chapters 15 & 19 of this Report.

See P. Gallagher, J. Hickey & D. Ash, Child Sexual Assault: An Analysis of Matters Determined in the District Court of New South Wales

During 1994, Judicial Commission of NSW, Sydney, 1997, RCPS Exhibit 3227, p. 27, which identifies the forms of assault, short of

penetration, found in their study as, touching with hands, exposure, used in pornography, touch or rub victim with penis, masturbation on

offender, cunnilingus or fellatio on victim; The NSW Child Protection Council (CPC) identifies the activities that constitute sexual abuse,
actual, threatened or attempted as, sexual suggestion, fondling, genital exposure, oral sex, vaginal or anal interference, exposure to

prostitution or pornography; see CPC, Working with child sex offenders, November 1994, RCPS Exhibit 2145, p. 10.

See D. Kenny, Opinion, Policy and Practice in Child Sexual Abuse: Implications for Detection and Reporting, paper presented at Australian

Institute of Criminology Conference - Paedophilia, Policy and Prevention, University of Sydney, 14/4/97, p. 4, who emphasises the distinction

between sexual experience and sexual abuse.

208 S. Goodman, RCT, 9/7/96, p. 28475; A. Ford, RCT, 29/5/96, p. 26145; J. P. Kiely, RCT, 15/4/96, p. 23510; A. Blaszczynski, RCT, p. 33698;
R. K. Wyre, RCT (video link to Birmingham, UK), 26/4/96, p. 24210; C. Wilson, RCT (video link to Alabama, USA), 2/7/96, p. 28011; see
also Miller, 14/4/97, op cit, pp. 4 & 7.

%% A, Blaszczynski, RCT, 30/10/96, p. 33698; see also Miller, 14/4/97, op cit, p. 4.

2o Y91, RCT, 2/7/96, pp. 28053-54 & 28056; K. J. Buttrum, RCT, 29/5/96, pp. 26110-11 & 26114; D. Pence, RCT, 2/7/96, p. 28012; W35, RCT,

20/8/96, p. 30965; see also W. F. Glaser, Paedophilia: The public health problem of the decade, keynote address presented at Australian

Institute of Criminology Conference - Paedophilia, Policy and Prevention, University of Sydney, 14/4/97, p. 5, where he refers to one study

which indicates that up to 45% of victims are boys; Miller, 14/4/97, op cit, p. 5.

See Volume V, Chapter 17 of this Report.

29 Gallagher, Hickey & Ash, 1997, op cit. Offences were indecent assaults, sexual intercourse with a child under 10, indecent assault,
aggravated indecent assault, homosexual intercourse with a male between 10 and 18. These figures do not take into account the large
number of offences that are dealt with in the Local Courts for which statistical analysis is very difficult and where many of the minor sexual
offences are dealt with.

2% ibid, p. 25.
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54% of proven victims were assaulted by a non-family member (44% by an adult known to
the family, 5% by a teacher, clergyman or babysitter and 5% were assaulted by strangers;***

72% of the proven victims were female;**?
females were more likely to be abused by a family member in the family home;*®
boys were more likely to be abused by a non-family member, known to the family;***

girls were more likely to have suffered prolonged abuse;*** and that

boys were more likely to have been victims of single incidents.**®

3.11 During Royal Commission hearings, further figures were provided which challenged popular
beliefs about the incidence of abuse:
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NSW Health Department figures,
indicated that in 1993/94:

based on presentations to sexual assault services,

- 36.1% of sexual assaults were committed by family members;
- 54.8% of sexual assaults were committed by non-family members;**® and

- the most common offender against both girls and boys was the unrelated male known
to the family;

Department of Community Services (DCS) figures for reports of sexual abuse investigated
and substantiated from 1991/92 to 1994/95 indicated that abuse by non-family members
ranged from 51% of cases to 55% of cases;”*’ and

an analysis of research conducted by the Catholic Church found that 56.4% of extrafamilial
child sexual abuse is perpetrated by friends or strangers.”*°

3.12 There is an increasing awareness of the existence of males as victims of sexual assault. One
expert who gave evidence believed that the ratio was as high as one male to every two females
abused.””* While the Judicial Commission figures do not support this contention, it should be
remembered that this study is based on conviction figures only and was conducted prior to the public
hearings of this Commission.”**

2t ibid, p. 26.

%2 ibid, p. 24.

s ibid, p. xi; this finding is also supported by K. V. Lanning, RCT (video link to Washington, USA), 5/9/96, p. 31584.

?*  Gallagher, Hickey & Ash, 1997, op cit, p. xi.

2 ibid.

2 ibid.

NSW Health Department, Women'’s Health Unit & Information and Publications Department, Victims of Sexual Assault 1992/93 - 1993/94, p.
12; N. R. Cowdery QC, Statement of Information, 26/6/96, RCPS Exhibit 2101/2, Annexure GG.

In 9.2% of assaults the relationship between victim and offender was not reported.

Figures compiled in March 1996 by DCS, Information & Planning Group, Child & Family Services Directorate and produced by D. L. Semple,
RCPS Exhibit 1944. These figures include the categories, stranger/other, friend/neighbour and substitute carer, of which the latter
accounted for between 0% to 1%.

A. Blaszczynski, RCT, 30/10/96, pp. 33699-700; Australian Catholic Bishops’ Conference, Australian Conference of Leaders of Religious
Institutes, Professional Standards Research Project: A national treatment program for priests or religious with psycho-sexual disorders:
Final Report, 1996, RCPS Exhibit 2513C, p. 25.

2t A. Blaszczynski, RCT, 30/10/96, p. 33698; W. F. Glaser, Paedophilia: The public health problem of the decade, keynote address presented
at Australian Institute of Criminology Conference - Paedophilia, Policy and Prevention, University of Sydney, 14/4/97, p. 5. He quotes results
of a study by Watkins & Bentovim that found that up to 45% of child sexual abuse victims are boys; Department of Health figures indicate
that the ratio of female victims to male victims presenting to sexual assault services is 3:1, NSW Health Department, Women'’s Health Unit
& Information and Publications Department, Victims of Sexual Assault 1992/93-1993/94, p. 3; N. R. Cowdery QC, Statement of Information,
26/6/96, RCPS Exhibit 2101/2, Annexure GG.

These figures cover prosecutions which occurred in 1994 for offences which may have occurred up to two or three years earlier. As such
they do not reflect the impact of this Commission which has underlined the problems of extrafamilial abuse and the large number of male
victims involved.
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3.13 It is by reason of the concentration on familial abuse, and the failure to comprehend that
extrafamilial abuse embraces neighbours, family friends, clergy, teachers, coaches, instructors, and
other persons who are known to their victims, as well as strangers, that much of the misconception as
to the prevalence of abuse has arisen.

3.14 It may be that some confusion about the incidence of child sexual abuse has also arisen out of
the fact that physical abuse, emotional abuse and neglect are distinctly familial. According to DCS
statistics, in 1994/95 family members accounted for 93% of physical abuse, 95% of emotional abuse
and 94% of neglect cases.””®> Any analysis which does not separate sexual abuse from other forms of
abuse or relies on anecdotal reports about the incidence of ‘abuse’ is likely to mistakenly conclude
that most sexual abuse is familial.

3.15 In the light of the hearings of this Commission, to continue to deal with child sexual abuse on
the premise that most sexual abuse is familial risks minimisation of the problem by failing to
recognise:

the variety and complexity of the relationships involved,;

the circumstance that familial cases are more likely to proceed to a trial while many minor
cases involving strangers such as indecent exposure, are dealt with in local courts (often
without a conviction being recorded) making statistical analysis difficult;***

the fact that most incidents of child sexual abuse are unreported and that many more are
reported to government agencies, such as DCS, than are ever prosecuted;

the attitude of society towards certain types of relationships, for example, viewing a
relationship between a male child and older woman with more acceptance than that
between a female child and older man;

the different ways in which male and female children deal with the effects of abuse;*** and

the fact that female victims are more likely to report abuse than males and have generally
had more education about the dangers of abuse and access to avenues of reporting.

THE NATURE OF SExuAL RELATIONSHIPS WITH CHILDREN

3.16 Sexual desire is a powerful and complex human emotion. For adults, sexual relationships can
be fraught with difficulties, particularly, but not only, when they come to an end. Often they are
destructive of one or other of the parties involved.

3.17 If it is difficult for adults to deal with the emotional complexities of a sexual relationship, it is
only to be expected that the problems will be greater for children who are emotionally immature and
whose coping mechanisms are not developed.””® Many children who are in a sexually abusive
relationship do not see it as such, but rather as part of a broader relationship with someone whom
they admire and/or love. Some children tolerate the sexual activity involved for the rewards it
provides; others may even enjoy it at the time. Others detest it from the outset, and are immediately
traumatised.
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Figures were compiled in March 1996 by DCS, Information & Planning Group, Child and Family Services Directorate, and produced by D. L.

Semple, 28/5/96, RCPS Exhibit 1944.

#* N.R. Cowdery QC, RCT, 1/7/96, p. 27940.

2 R. K. Wyre explained that female children tend to internalise the effects of abuse while boys are more likely to act out the effects. In his
experience many career criminals have been abused as children. RCT (video link to Birmingham, UK), 26/4/96, pp. 24210-11.

#%J.A. Boots, RCT, 20/2/97, p. 36066.
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3.18 Child sex offenders target all types of children:
some target children from happy, functional families; and

others target children from unhappy and/or violent dysfunctional families.

It depends upon the offender's personality and, in many instances, his occupation, social or
recreational interests, and level of income. No matter what once may have been thought, sexual
abuse of children is perpetrated by people with diverse backgrounds and from all walks of life, all
races and all cultures.””” A child sex offender who sexually abuses ‘rent boys’,**® girl prostitutes or his
own children, can just as easily be a wealthy or well-dressed professional with a family, as he can be
an unemployed person living alone who loiters around public toilets. There is a wide range of motives

for offending and each must be looked at individually.?”

3.19 Child sex offenders have, over the years, put forward arguments in mitigation that they are
‘non-predatory’, that they provide the child with love, affection and material benefits, and should as a
consequence receive some discount on sentence. This approach fails to recognise that all sexual
abuse of children, whether the sexual activity was unexpected and unwelcome, or followed a period
of sophisticated grooming, involves a violation of the child’s right to be free from such attention.

3.20 There are some common elements in this area of criminality:
the abuse is usually secretive and known only to the abuser and the victim;
offenders generally do not stop abusing unless there is some intervening factor;

often there is a distortion of cognition involved, for example, a belief that the victim enjoys
the sexual interaction;

the abuse generally begins with something minor, and gradually builds up to more involved
sexual interaction through a process of grooming;

the abuse continues because the child often adopts some form of survival behaviour which
the offender interprets as acceptance of the activity;**

whether based on a preference or not, offenders generally enjoy the activity;

the sexual abuse is generally not a self-contained incident - it is part of a relationship that is

corrupting and violating;***

when exposed, offenders will generally attempt to justify, minimise or excuse their
behaviour, ranging from blaming the victim, to claiming their behaviour was a result of their
own abuse or that they were under the influence of stress or alcohol;*** and

offenders are mostly recidivists.”*®

#"  R.K.Wyre, RCT (video link to Birmingham, UK), 26/4/96, p. 24197.

#5  ‘Rent boy’ is a term commonly used to describe boy prostitutes.

#°  R.K.Wyre, RCT (video link to Birmingham, UK), 26/4/96, p. 24197.

#°  R.K.Wyre, RCT (video link to Birmingham, UK), 26/4/96, p. 24199.

#t R.K.Wyre, RCT (video link to Birmingham, UK), 26/4/96, p. 24199.

a2 Lanning, 1987, op cit, pp. 272-73; Victoria Parliament Crime Prevention Committee, Combating Child Sexual Assault: An Integrated Model:
First Report upon the Inquiry into Sexual Offences Against Children and Adults, Government Printer, Melbourne, 1995, RCPS Exhibit 1757,
pp. 120-22.

5 see Recidivism section of this chapter.
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3.21 Depending on the perspective from which it is viewed, child sexual abuse can be seen as a
criminal issue, a family welfare issue, a mental health issue, or as an issue of sexual preference.”
All these views are relevant to dealing with the problem but none should be considered in isolation:

a criminal approach does nothing to repair the consequences of child sexual abuse;
a family welfare approach may not deal with the issues of punishment or treatment;

a mental health approach may categorise an abuser as ‘sick’ and misleadingly imply that
there is a ‘cure’;”* and

an approach based on sexual preference may ignore the wider control and consent issues
involved.

3.22 Law enforcement and medical experts have developed ‘categories’ of offenders which may
assist the clinician or therapist in the treatment setting, or the law enforcement officer in the
identification of an offender.**

3.23 These categories or classifications are not uniform, but they include the following:

the American Psychiatric Association, in its Diagnostic & Statistical Manual of Mental
Disorders,”’ defines four categories of offenders who would fit within the diagnostic criteria
for the specific paraphilia of paedophilia:

- Sadistic Offender - Fortunately represents a minority of paedophiles. Displays
aggressive traits and antisocial personality features. Sexually aroused by aggressive
acts and associated with high risk of physical damage/assault/death. Child is not
usually known to offender, force used in abduction, primary aim is sexual gratification.
Most likely to appear before the courts rather than mental health professionals. In a
minority of cases, the person may be distressed by aggressive urges or fantasies and
seek treatment. Response to treatment is poor;

- Regressed Offender - History of normal adolescence and age appropriate sexual and
social relationships. Married. May react with feelings of inadequacy in response to
environmental stresses, for example, unfaithful wife or loss of employment, and then
engage in impulsive or opportunistic paedophilic acts. Excessive alcohol
consumption may contribute to impulsivity. Usually heterosexual (female victims).
Good prognosis if stress precipitants identified and managed,;

- Fixated Offender - Fixated at early stage of psychosexual development. Manifests
persistent chronic interest and arousal to children since early adolescence. Absence
of precipitating factors in episodes. Male victims more typical. This group shows an
affinity for socialising with children, is considered immature and has poor adult
interpersonal skills. Many charismatically attract children with shows of affection and
offers of gifts. Gradual progression from mild physical contact to oral-genital acts
followed by intercourse. Poorly motivated for treatment and outcome poor.
Adolescent offenders most resistant to treatment; and

- Others - Paedophilic type behaviours may occur in the context of senility, intellectual
dysfunction or organicity.

% R.K.Wyre, RCT (video link to Birmingham, UK), 26/4/96, p. 24196.

2 Most experts agree that it is not possible to ‘cure’ a sex offender. See R. K. Wyre, RCT (video link to Birmingham, UK), 26/4/96, p. 24216;
S. Goodman RCT, 9/7/96, pp. 28460-61; and also Volume V, Chapter 19 of this Report.

#6 W. Pithers, RCT (video link to Vermont, USA), 3/9/96, p. 31378.

= DSM-IV: Diagnostic and Statistical Manual of Mental Disorders, 4th edn, American Psychiatric Association, Washington DC, 1994, RCPS
Exhibit 3119, see Volume VI, Appendix P6 of this Report.
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Mr Raymond Wyre,”*® whose interest was in the management of these offenders, identified
seven categories:

- the predatory paedophile, that is, the offender who does not care whether the victim
gives consent to sexual acts and there is no attempt to form a relationship;**

- the non-predatory paedophile, that is, the offender who believes a child can, and
does, give consent to the sexual relationship,”*® which possibly is a classification
developed by this group to distinguish themselves from predatory paedophiles;

- the regressed paedophile, that is, the offender who may have an adult relationship
or be sexually attracted to adults but is insecure and immature in those relationships
and will offend impulsively or when in crisis;***

- the fixated paedophile, that is, the offender whose main arousal and sexual
orientation is to pre-pubertal children, and who exhibits extreme addictive behaviour,
is seductive and gradually turns the relationship into a sexual one;**

- the inadequate paedophile, that is, the offender who has a psychiatric illness or
.243

disability and/or whose mental age is around 8-10;
- the inadequate fixated paedophile, that is, the offender who does not have the social
skills of the fixated paedophile and fits the more stereotypical view of the child
molester;*** and
- the parapaedophile, that is, the offender who sexually abuses anyone and is not
oriented in any specific way.**

Mr Kenneth Lanning,**® whose principal interest is in law enforcement, identified two main
categories, the situational and preferential offenders, for each of which he suggested that
there were sub-categories:

- the situational offender who does not necessarily have a sexual preference for
children and for whom sexual interaction with a child may be a ‘one-off’ incident or a
long-term behaviour pattern®*’ with four sub-categories:

* the regressed offender, who has poor coping skills and low self-esteem, whose
sexual interaction with children is as a substitute for a ‘preferred peer sex
partner’. Coercion is the principal method of acquiring a victim and availability
appears to be the main criterion as many will abuse their own children;

* the morally indiscriminate offender who abuses simply for the sake of abuse
and will equally abuse adults as children. Victims are usually strangers but can
also be the offender’'s own children. This offender will lure, manipulate and/or
force his or her victims;

aymond Wyre is a sexual crime consultant and principal adviser to Faithful Foundation, UK.

. Wyre, RCT (video link to Birmingham, UK), 26/4/96, p. 24198.

. Wyre, RCT (video link to Birmingham, UK), 26/4/96, p. 24198.

. Wyre & A. Swift, Women, Men & Rape , Headway, Sevenoaks, 1990, pp. 39-40.

. Wyre, RCT (video link to Birmingham, UK), 26/4/96, p. 24194.

. Wyre, RCT (video link to Birmingham, UK), 26/4/96, p. 24195.

. K. Wyre, RCT (video link to Birmingham, UK), 26/4/96, p. 24195.

R. K. Wyre, RCT (video link to Birmingham, UK), 26/4/96, p. 24196.

Kenneth Vincent Lanning is a special agent with the Federal Bureau of Investigation (FBI) specialising in the investigation of child sexual
assault. He has a masters degree and from 1981 to April 1996 he was attached to the Behavioural Science Unit of the FBI. At the time of
giving evidence he was assigned to the Missing and Exploited Children’s Task Force; see RCT, 5/9/96, pp. 31576-77.

See Lanning, 1987, op cit, pp. 272-73; Mr Lanning believes that the situational category is larger and increasing faster than the preferential
category. See also Victoria Parliament Crime Prevention Committee, Combating Child Sexual Assault: An Integrated Model: First Report
upon the Inquiry into Sexual Offences Against Children and Adults , Government Printer, Melbourne, 1995, RCPS Exhibit 1757, p. 250.
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* the sexually indiscriminate situational offender, one of the more difficult to
define because while they do not have a preference for children they exhibit
similar characteristics to preferential offenders. Their basic motivation is
sexual experimentation and sex with children often results because of
boredom. Victims may often be the offender's own children. This offender is
the most likely to collect pornography and erotica; and

* the inadequate offender who is similarly difficult to define but includes
individuals suffering mental iliness or retardation, as well as the ‘shy teenager’
or ‘eccentric loner’. Most seem to get involved with children out of curiosity or
insecurity or ‘built up impulses’. These offenders may also be violent and
sadistic. Their victims could also include the elderly.**

- the preferential offender, who has a definite preference for children as sexual
partners and who displays highly predictable behaviour. While they are less in
number than the situational offender they can potentially abuse far more children.
Three sub-categories were identified:

* the seduction offender who involves children in sexual activity by seducing
them with material items or affection, and who may be involved with multiple
victims and have a unique ability to identify with children, particularly
vulnerable children;

* the introverted offender who, like the stereotypical offender, lacks the social
skills to seduce a child and mostly abuses strangers or very young children.
This offender tends to hang around playgrounds and other places where
children congregate. He may also expose himself to children or engage in brief
sexual encounters; and

* the sadistic offender whose arousal is dependent on inflicting some form of
pain or suffering on the victim and is more likely than any other offender to
abduct and/or murder the victim.**

Dr Mervyn Glasser confined the term paedophilia strictly to extrafamilial offenders, and
.250

identified two categories:
- Secondary paedophilia, that is, that which occurs with some other pathology such as
schizophrenia or organic disorder; and

- Primary paedophilia, which constitutes a ‘perversion’ with a ‘psychopathological
structure’ for which there were two sub-categories:

* the invariant offender, that is, one who has no sexual or social interest in
adults, is constantly involved with children (mostly boys) and has no guilt about
his activities; and

* the pseudo-neurotic offender, that is, one who is generally involved in adult
sexual relationships (usually heterosexual) but at irregular intervals, seemingly
in reaction to a stressful situation, carries out a paedophiliac act for which he
expresses great guilt and shame.

248 Lanning, 1987, op cit, pp. 272-73; Victoria Parliament Crime Prevention Committee, Combating Child Sexual Assault: An Integrated Model:

First Report upon the Inquiry into Sexual Offences Against Children and Adults, Government Printer, Melbourne, 1995, RCPS Exhibit 1757,
pp. 249-51.

Lanning, 1987, op cit, pp. 272-73; Victoria Parliament Crime Prevention Committee, Combating Child Sexual Assault: An Integrated Model:
First Report upon the Inquiry into Sexual Offences Against Children and Adults, Government Printer, Melbourne, 1995, RCPS Exhibit 1757,
pp. 251-52.

Glasser, 1989, op cit, p. 1.
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3.24 There are some common elements in these definitions. It seems that Mr Wyre's ‘fixated’
paedophile, Mr Lanning’s ‘seduction preferential’ offender, and Dr Glasser’'s ‘invariant primary
paedophile’ offender exhibit common characteristics, and reflect the behaviour of the extrafamilial
offender as found by the Commission. Mr Wyre’s ‘regressed offender’, Mr Lanning’s ‘regressed
situational offender’, and Dr Glasser’s ‘pseudo-neurotic primary paedophile’ reflect more closely the
behaviour of the familial offender.

3.25 While these categories are useful for the purposes of detection and treatment of offenders, it
should be remembered that they are mostly developed from convicted offender profiles and are
neither definitive nor mutually exclusive.®" Subject to these qualifications, they can provide a general
framework within which assessment can occur, management strategies can be defined and some
broad predictions as to outcome of treatment made.

B. THE FAmILIAL OFFENCE

3.26  Familial abuse is that which is perpetrated on a victim by a near relative, most often a natural
parent, step-parent, foster-parent, uncle or aunt, guardian or a sibling and generally occurs within the
family home.*

3.27 This form of child sexual abuse is often termed ‘situational’®>® meaning that the abuse occurs
more out of the ease of access and/or as a result of stresses in the environment which act as triggers
for offending, than out of primary sexual preference. It should not be overlooked that there are
preferential offenders who perpetrate familial abuse, and who may go to great lengths to enter a
marital or de facto relationship in order to have access to children.*®* Nor should it be overlooked that
there are offenders who have been able to establish satisfactory adult sexual relationships, but who
when placed in close proximity with a child, develop clear paedophilic arousal.*®

3.28 Familial abuse, when detected is often ‘explained’ or evaluated from the perspective of family
dysfunction. In doing so, complicity by the non-offending parent and the victim is often inferred and
the focus is removed from the actual incidence of abuse to broader considerations in which an
explanation is sought for the offender ‘behaving out of character’.® Failing to isolate the behaviour
of the offender in this way can lead to some ‘preferential’ familial offenders being labeled as
‘situational’ offenders®’ and/or the incidence of abuse being subsumed by excuses and explanations
of why the offence occurred.

3.29 The behaviour of familial offenders, whether truly ‘regressed’ or ‘situational’ offenders, can be
triggered by one of several circumstances or stresses.”®® They include:

inability to establish appropriate adult relationships, or stress within an existing

relationship;**

the disinhibiting effects of alcohol;

See W. F. Glaser, Paedophilia: The Public Health Problem of the Decade, keynote address presented at Australian Institute of Criminology
Conference - Paedophilia, Policy and Prevention, University of Sydney, 14/4/97. Dr Glaser adds that attempts to categorise offenders are
also deficient in their understanding of ‘normal’ male sexuality. He refers to several studies which indicate that many males fantasise about
sexually initiating a female and many men admit to a wide range of sexual fantasies and deviant activities, see pp. 4-5. See also the
Parliamentary Joint Committee on the National Crime Authority Report on Organised Criminal Paedophile Activity, November 1995, p. 12;
and K. V. Lanning, RCT (video link to Washington, USA), 5/9/96, p. 31578.

A recent study by the Judicial Commission indicates that familial abuse generally occurs within the home of the victim, while extrafamilial
abuse occurs in the home of the offender. See Gallagher, Hickey & Ash, 1997, op cit, p. Xi.

More specifically a ‘regressed situational offender’. See Lanning, 1987, op cit, p. 250.

Lanning, 1987, op cit, p. 258; Victoria Parliament Crime Prevention Committee, Combating Child Sexual Assault: An Integrated Model: First
Report upon the Inquiry into Sexual Offences Against Children and Adults , Government Printer, Melbourne, 1995, RCPS Exhibit 1757, p. 118.
*5 A Blaszczynski, RCT, 30/10/96, p. 33710.

6 W. F. Glaser, The Public Health Problem of the Decade, keynote address presented at Australian Institute of Criminology Conference -
Paedophilia, Policy and Prevention, University of Sydney, 14/4/97, p. 5.

W. F. Glaser quotes figures from a survey conducted by Abel et al in 1988, of 199 ‘incest’ offenders, 66% of whom were found to have
offended against non-family members; ibid.

These triggers may be equally applicable to the ‘situational’ extrafamilial offender.

Lanning, 1987, op cit, p. 250.
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their own experience of sexual abuse while a child;**

revenge or demonstration of power within a dysfunctional family;***

personality disorders of various forms displaying tendencies towards aggression,
depression, self-pity, lack of social responsibility, or undue timidity;

ignorance of what is acceptable; and

adherence to cultural or social mores in which familial sexual activity is acceptable.

Care needs to be taken not to accept these factors as ‘excuses’ for the incidence of a familial offence.
Mere desire for sexual gratification is a significant reason for such abuse.

3.30 There are some common aspects of the familial offence that deserve mention:

the sexual abuse often begins with an extension of a normal/natural family interaction, such
as fondling while playing or bathing, touching while hugging or sitting on a parent’s or carer’s
knee. The abuse may remain at that level or gradually escalate to full penetrative sex;**

the activity is often subtle and unacknowledged by the parent or carer, leaving the child with
the feeling that the action was simply a mistake or that they imagined it.”*®> More often than
not the abuse leaves a child confused about the boundaries in the relationship;***

commonly the abuse is reinforced, and made more complex, by threats of reprisal if
disclosed, or by entreaties to remain silent in case the family breaks up or the parent or
carer is taken away. Quite often the offender fears exposure to the non-offending parent;**

the offender may only abuse within the family unit and cease the activity if the family splits
.266

up;
offenders who return to the family setting following detection and/or conviction are
immediately placed in a ‘risk’ situation both for any current or potential victim and for the
offender;*®’

the sexual abuse is often accompanied by other forms of abuse such as physical abuse,
emotional abuse or neglect;*®®

investigation of the abuse is complicated where a natural or de facto parent or sibling is the

offender, as support for the child by a non-offending parent or partner may not be as

automatic as in the case of extrafamilial abuse;**

some familial offenders who are fathers of the victim believe they have a ‘right’ to sexually
engage their children;*”

the abuse is likely to be long-term, sometimes lasting many years;
the victim is more likely to be female;*"*

victims are often younger than those in extrafamilial abuse;*’* and

% See A. Campbell, RCT, 14/8/96, pp. 30532-33.

L See F. J. Martin, RCT, 14/8/96, pp. 30573-83. See also P. Phelan, ‘Incest and its Meaning: The Perspectives of Fathers and Daughters’,
Child Abuse and Neglect , vol. 19, no. 1, 1995, RCPS Exhibit 2378, p. 14.

*2 Phelan, 1995, op cit, pp. 9-10.

**  ibid, pp. 10-12 & 21.

*%  F. Grunseit, RCT, 19/2/97, pp. 35919-20.

*5 Phelan, 1995, op cit, pp. 17 & 22.

** A, L. Godfrey, RCT, 12/4/96, p. 23412; C. McComish, RCT, 10/7/96, p. 28604.

*"  K.L.Doyle, RCT, 4/7/96, p. 28273.

*8 K. V. Lanning, RCT (video link to Washington, USA), 5/9/96, p. 31577.

*9 K. V.Lanning, RCT (video link to Washington, USA), 5/9/96, p. 31580.

#°  Phelan, 1995, op cit, p. 14.

n K. V. Lanning, RCT (video link to Washington, USA), 5/9/96, p. 31584.
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familial offenders are likely to have few victims - sometimes only one, but will reoffend
against the same victim on a regular basis.

3.31 Whether the offender has a primary preference for sex with children, or sexually abuses
children within the family as a matter of opportunity, the ease of abuse is assisted by the ready
access to children. For those who have clear preferential tendencies, access to children outside the
family circle can be increased through interaction with other families.

3.32 In family situations a child will in many instances not reject the sexual approaches of a parent,
grand parent, step-parent, de facto parent or guardian. There may be a number of reasons for this
including fear, confusion and/or curiosity. Ultimately it is based on the trust children inherently have
for their parents and those who care for them. It is this trust that is exploited and manipulated in
familial abuse, and that makes complaint or resistance very difficult.

3.33 Some children are capable of adopting defence mechanisms to repress the relationship or to
minimise its repetition. This is very much a feature of the familial offence. For example, a young girl
may adopt the strategy of informing her abusive father that she would go to him on Friday nights, thus
avoiding the worry about when he would next come to her room.””* This has been referred to as the
‘accommodation syndrome’,””* where the child is accommodating the abuse as a survival strategy.

However, the consequences are to:

shift the responsibility to the victim;
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leave the child feeling trapped;"™ and also to

encourage a distorted perception on the part of the abuser that the child is a willing partner.

3.34 A recent study in the USA compared the way 40 fathers perceived abuse of their daughter
with the perceptions of the latter.’”® There was very little difference in the way the offenders and the
children described the circumstances in which the abuse was initiated, but there were marked
differences in their interpretation of the activity, indicating to the researcher an inability on the part of
the fathers to recognise their daughters’ distress and pain.*’”

3.35 Many of the findings of this study are equally applicable to extrafamilial abuse, such as the
perception that the sexual experience was enjoyed and encouraged by the victim, and the lack of
impact of legal sanctions. The unique aspect, however, was the finding that many fathers felt that
they had a ‘right’ to do what they did in relation to their own children, but not in relation to other
people’s children.””® This may be synonymous with Mr Wyre's experience with extrafamilial
offenders who he says can develop empathy for other victims, but not their own.””

3.36 Familial sexual abuse generally ceases when:
the victim is old enough to realise that the activity is not acceptable;
the victim informs a close friend or family member;
the abuse is inadvertently discovered by a non-offending family member;

the victim reaches puberty and the threat of pregnancy prevents further abuse;** or
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K. V. Lanning, RCT (video link to Washington, USA), 5/9/96, p. 31584; A, Blaszczynski, RCT, 30/10/96, p. 33711.

*®  R.K.Wyre, RCT (video link to Birmingham, UK), 26/4/96, pp. 24201-02.

% R.K.Wyre, RCT (video link to Birmingham, UK), 26/4/96, p. 24202; see also Volume V, Chapter 17 of this Report.

*®  R.K.Wyre, RCT (video link to Birmingham, UK), 26/4/96, p. 24202.

7 Phelan, 1995, op cit, pp. 7-24. Interviews were conducted with a sample of fathers (biological and stepfathers) and their daughters
attending the Child Sexual Abuse Program in San Jose California.

T ibid, p. 16.

7% ibid, p. 14.

¥°  R.K.Wyre, RCT (video link to Birmingham, UK), 26/4/96, p. 24223.

#0 A Blaszczynski, RCT, 30/10/96, p. 33711.
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the victim moves out of the family home.

C. THE ExTRAFAMILIAL OFFENCE

3.37 Extrafamilial abuse is that which is perpetrated on a victim by an individual who is not a
natural or de facto relative. The offender in this case could be:

a close friend or acquaintance, particularly someone who goes out of his way to befriend the
family and the child;

a neighbour;

a teacher, scout or youth leader, a babysitter, priest, minister, coach, instructor, adviser,
health care professional or any other person in a position of trust; or

less commonly, a complete stranger previously unknown to the child.

3.38 The abuse may involve:

a single incident of abuse perpetrated as the result of coercion, payment (child prostitution)
or simple encouragement;

repeated but irregular acts of abuse on the same victim initiated as opportunity permits; or

a ‘relationship’ fostered by the offender often on a pseudo-parental basis and justified on the
basis that the ‘relationship’ is consensual.

3.39 A common belief about extrafamilial abuse is that it is the socially isolated and inadequate
loner who is the principal offender. This is far from the truth. While such persons may engage in
exhibitionism, voyeurism and scotophilia (obscene telephone calls) in relation to children, they are
usually incapable of getting close enough to them to engage in sexual abuse, let alone to foster and
maintain a sexual relationship.”®" Extrafamilial offenders may indeed be strangers who incite a child
to engage in a single sexual act, but it is far more likely that they will be known to the victim and seek
to encourage a ‘relationship’ which may last for months or even years. There are several reasons for
this:

they do not normally have the physical proximity to children that familial offenders have; nor

do they benefit from the secrecy that is easy to maintain within a family setting.

3.40 Several offenders gave evidence to the Commission of the way that this type of relationship is
formed. For most it became apparent that there was a degree of sexual satisfaction, if not a
challenge, in gaining the attention and trust of a child to whom they were attracted. Commonly they
would win the child over with gifts of money, meals, clothes, trips and even schooling. An essential
element for them was the ability to provide the victim with material or emotional support that was
lacking in his or her home life. For this reason, well placed offenders are often attracted to children
from broken homes or of a lower socio-economic status, and gain pleasure in what they see as
‘improving the child’s lot’ while at the same time achieving sexual gratification.”®”

3.41 One witness explained that the time it takes for a relationship to become sexual will vary
depending on what the offender is looking for. It may only take a matter of minutes or hours if the
offender is simply after a paid sexual encounter. If the offender is looking for a ‘committed
relationship’ it may take ‘weeks or months’ before the relationship becomes sexual.”®®

*t R.K.Wyre, RCT (video link to Birmingham, UK), 26/4/96, p. 24243.
2 See generally the evidence of D1, RCT, 18/3/96, pp. 22004-53; W35, RCT, 20/8/96, pp. 30958-96; KR248, RCT, 20/8/96, pp. 30927-57.
*3 D1, RCT, 18/3/96, p. 22009.
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3.42 Numerous victims informed the Commission of their experiences at the hands of different
offenders®® which involved:

meeting the offender through a group or while participating in some activity with other
children;

determined and usually successful efforts by the offender to befriend their parents and to
assume a position of influence or acceptance within the family;

visits to the home or place of work of the offender;
gifts of clothes, toys, sporting equipment, holidays and in some cases an education;

permission to engage in activities banned or unavailable at home, for example, watching
pornographic videos, smoking, drinking and drug taking;

gradual introduction to masturbation or indecent touching;
escalation of the sexual activity over time;

acceptance of the sexual aspect of the relationship because of the material or emotional
gains;

fear of divulging the activity, especially for boys who were frightened of the reactions of
people to the nature of the activity;**

in the case of one female who said that she was seduced by an Anglican minister, the belief
that the offender would eventually divorce his wife and marry her;** and

considerable distress and feelings of betrayal when the relationship was terminated and/or
they were ‘replaced’ by a younger victim.

3.43 It would appear from the expert evidence before the Commission and the prosecution
statistics referred to above, that extrafamilial offenders tend to have many more victims than familial
offenders.”®” There was evidence from Mr William Pithers,?®® that the fixated/preferential offender
may have as many as 300 victims over a lifetime,”® and may welcome the opportunity of sharing
victims with friends and associates. Some offenders interviewed by the Commission fitted this
description very well.

3.44  The ability of the fixated/preferential extrafamilial offender to offend against so many different
victims is due to:

their lesser access to a regular victim or victims compared with the familial offender;

their tendency to have a fixation/preference for a certain age group, which causes them to

discard and replace victims as they move out of that age bracket;**

their promiscuity and need for frequent and repeated sex with children;*** and

4 See the evidence of the various victims of sexual abuse who gave evidence, in particular RCT, 28/3/96-1/4/96, 16/4/96-17/4/96, 7/5/96,
1/7/96 & 12/8/96.

2 W35, RCT, 20/8/96, p. 30965; K. J. Buttrum, RCT, 29/5/96, pp. 26110-11; Miller, 14/4/97, op cit, p. 5.

*  AC2, RCT, 7/5/96, p. 24774.

7 N. McConaghy, RCT, 6/9/96, p. 31708; see also Gallagher, Hickey & Ash, 1997, op cit.

8 William D. Pithers is a child sexual abuse expert. He has a doctorate in psychology and started the first treatment program for sex
offenders in Vermont, USA, RCT (video link to Vermont, USA), 3/9/96, p. 31369.

®% W, D. Pithers, RCT (video link to Vermont, USA), 3/9/96, p. 31391; see also D. Kenny, Opinion, Policy and Practice in Child Sexual Abuse:

Implications for Detection and Reporting, paper presented at Australian Institute of Criminology Conference-Paedophilia, Policy and

Prevention, University of Sydney, 14/4/97, p. 5, where she quotes research by Abel, Mittleman & Becker 1987 who found that 232 offenders

admitted to an average of 76 victims.

Lanning, 1987, op cit, p. 251; Australia Parliament, Organised Criminal Paedophile Activity: A Report by the Parliamentary Joint Committee on

the National Crime Authority , Parliament House, Canberra, 1995, RCPS Exhibit 3220, p. 14; Miller, 14/4/97, op cit, p. 2.

Lanning, 1987, op cit, p. 251.

290




FINAL REPORT- VOLUME IV: THE PAEDOPHILEINQUIRY

their tendency to engage in networking with like-minded offenders for peer approval and
support, a practice that opens up access to other children who have been recruited into
similar activities.

3.45 There is a group of extrafamilial offenders who believe, or purport to believe, that sexual
relationships between an adult and child are not only acceptable but should be encouraged. They
endeavour to justify their activities by arguments that:

children are capable of consenting to sexual relations;

children have rights, including the right to decide with whom they will associate, and become
sexually involved;

in the classical era such relationships were the norm;

such relationships are acceptable if based on love, and are beneficial so far as they bring
children into greater maturation, and sexual enlightenment;

they provide the love and support which is lacking within the nuclear family, and they listen
to children when their parents do not; and that

existing mores and social attitudes are unenlightened.

3.46  From time to time such groups present spokespeople who advocate the benefits of adult/child
love, commonly under the guise of being opponents of abusive relationships.®*> Some have been well
organised and enduring, with newsletters, Internet addresses and the like.”*®

3.47 Although these groups deny engaging in illegal or harmful activity, they are, in truth a sham
which exist solely to further the sexual interests of their members, to facilitate the exchange of child
pornography and to arrange for the sharing of children.

3.48 Most of the members of these groups want to believe that the child gave consent and that
their conduct is acceptable.” As with familial offenders, they tend to redefine or reinterpret the
survival or ‘accommodating’ behaviour of the child as consent, or otherwise engage in cognitive
distortion to rationalise, minimise, or excuse their offence. This is all the more the case when the
victim is vulnerable,”® that is, from a broken home, exhibits learning difficulties, or is a State ward.
They overlook the circumstance that co-operation is not the same as consent, or that young children
can never be in the position to understand the full repercussions of the relationship.?*

3.49 Extrafamilial abuse generally ceases when:

the offender is no longer attracted to the victim because the victim has passed his preferred
age group;

the activity is discovered and further access to the victim is denied and possibly sanctions,
including legal sanctions, imposed,;

the child’s family or the offender move away from an area; or when

the child refuses to participate any further.
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eg. ‘Boy Lovers Against Child Pornography’.

eg. NAMBLA, the North American Man/Boy Love Association which was started in 1978, is still active today and publishes a regular
newsletter which is distributed around the world. NAMBLA claims to have 1,000 members worldwide; see Australia Parliament, Organised
Criminal Paedophile Activity: A Report by the Parliamentary Joint Committee on the National Crime Authority, Parliament House, Canberra,
November 1995, RCPS Exhibit 3220, pp. 21-22.

K. L. Doyle, RCT, 4/7/96, p. 28255. Mr Doyle gave evidence about the sex offender inmates at Cooma prison. He explained that the fixated
offenders considered themselves political prisoners not prisoners of the social justice system. They have no intention of claiming
responsibility for the offence because they did not think that they were wrong. Society was wrong and they saw themselves as the victims of
society.

**  R.K.Wyre, RCT (video link to Birmingham, UK), 26/4/96, p. 24203.

# A Blaszczynski, RCT, 30/10/96, pp. 33693-94.
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D. ABUSE BY ADOLESCENTS

3.50 As with child sexual abuse generally, sexual abuse by adolescents tends to be minimised
either by dismissing it as a ‘one-off’ incident®’ or by explaining it on the basis that the offender was
engaging in normal sexual exploration, or if the conduct is somewhat bizarre or involved a very much
younger child, that the offender is mentally disturbed. It has largely been ignored through a lack of
appreciation of its existence, or of the circumstance in which it occurs.”*®

3.51 Juvenile sex offenders can be just as predatory as adult offenders. Their abuse is often well-
planned and thought out. Protected by the silence that has been characteristic of sexual abuse
generally, juvenile offenders learn they can get away with it,”® and have time to fine tune the
manipulative techniques which are characteristic of the recidivist offender. The danger in this is
accentuated when it is understood that:

when in treatment many adult offenders reveal that they started offending in adolescence;**
the offence for which an offender is prosecuted is rarely his first offence;**

most sexual offender behaviour escalates over a period of time - it does not suddenly just
.302

happen;
unlike other young offenders who grow out of their offending behaviour, juvenile sex
offenders tend to grow into it;**

when in treatment juvenile offenders regularly disclose other offences for which they have
not been prosecuted;** and that

some such offenders have themselves been the victims of abuse, and act out through
confusion about appropriate sexual behaviour, anger, or simply out of learned behaviour.

3.52 As with adult offenders, adolescent offenders are not an homogenous group.*”® Adolescent
offences are both familial and extrafamilial, although offences against younger children generally
occur within the family, where access is easier.*”®

3.53 There are obvious difficulties in assessing the incidence and potential ramifications of sexual
abuse committed by juveniles against other children as the sexual activity is often viewed as a
passing stage,* and it can be difficult to classify the sexual contact as ‘paedophilic’ in nature when
the age difference is not great.**®

3.54 The Juvenile Sex Offender Program run by the Department of Juvenile Justice, and discussed
later in this Report,®”® was established in 1991 to address this problem. Most offenders on the
program are aged around 16 years but there are also offenders as young as 12-14 vyears.

*” 5. Goodman, RCT, 9/7/96, p. 28466.

*% 5. Goodman, RCT, 9/7/96, pp. 28461-62.

5. Goodman, RCT, 9/7/96, p. 28461.

*° 5. Goodman, RCT, 9/7/96, p. 28466; see also Australia Parliament, Organised Criminal Paedophile Activity: A Report by the Parliamentary

Joint Committee on the National Crime Authority , Parliament House, Canberra, November 1995, RCPS Exhibit 3220, pp. 13-14.

Law enforcement experts promote the approach that other victims should always be considered when an offender is apprehended. See

Miller, 14/4/97, op cit, p. 4; Lanning, 1987, op cit, p. 254.

%2 5. Goodman, RCT, 9/7/96, p. 28467.

%03 P. Tidmarsh, Young Men, Sexuality and Sexual offending (Risk Management and Public Education), Paper presented at Australian Institute
of Criminology Conference - Paedophilia, Policy and Prevention, University of Sydney, 14/4/97, p. 1; see also Australia Parliament,
Organised Criminal Paedophile Activity: A Report by the Parliamentary Joint Committee on the National Crime Authority, Parliament House,
Canberra, November 1995, RCPS Exhibit 3220, p. 14; Australian Catholic Bishops’ Conference, Australian Conference of Leaders of
Religious Institutes, Professional Standards Research Project: A National Treatment Program for Priests or Religious with Psycho-sexual
Disorders: Final Report, 1996, RCPS Exhibit 2513C, p. 24.

®*s.Goodman, RCT, 9/7/96, p. 28475.

% S. Goodman, NSW Department of Juvenile Justice, The role of Research in the Management of Adolescent Sexual Offenders with the NSW
Department of Juvenile Justice, RCPS Exhibit 3051/17, pp. 4-5.

% 5. Goodman, RCT, 9/7/96, p. 28462.

Lanning, 1987, op cit, p. 254.

%8 A. Blaszczynski, RCT, 30/10/96, p. 33695.

*  see Volume V, Chapter 19 of this Report.
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By the nature of the offence, they cause particular difficulties for detention centres, homes and
refuges, particularly as little has existed in the past by way of support or treatment for them.

3.55 Abuse by adolescents cannot be ignored if society is to address the problem of child sexual
abuse since it is now clear that the problem offender very often emerges during childhood.**
Although many experts believe that adult child sex offenders can never be ‘cured’ only managed,*"*
others believe that with appropriate strategies and support, behaviour modification can be
achieved.** Whichever view is correct, failure to address the problem at the earliest possible stage
only increases the likelihood of recidivism. This is particularly so where the adolescent is acting out
principally through sexual confusion, or lack of understanding, as to what is acceptable and
unacceptable behaviour.

E. ABUSE BY WOMEN

3.56 The consensus among the experts who gave evidence at the Commission, supported by
conviction statistics, has been that females rarely, if ever, sexually abuse children.**®

3.57 The limited statistical information available about female offenders reveals:

in 1995, in both local and higher courts, there were 225 males convicted of sexual
offences and three females;***

in the District Court in 1994 only three females were convicted of sexual offences;*"* and

in 1993/94 in presentations to sexual assault services, females accounted for only 6% of the
nominated offenders.**°

3.58 The low incidence of offending indicated in the above figures is supported by the fact that:

the Juvenile Justice Sexual Offenders Program has had only three girls enter the program
over a five year period; and that

in seven years, the participants in the Pre-trial Diversion Program have all been men,
although there have been inquiries made on behalf of female offenders.*"’

3.59 A significant proportion of women who do offend are in fact associates of male offenders and
are charged as accessories rather than as the party who initiated the offence.>*® The incidence of
cases involving older women offending against younger women is considered to be particularly low.*"
It is, according to Mr Lanning, rare to find a female who offends in the ‘preferential’ category.**
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D1, RCT, 18/3/96, p. 22006; see also CJF, RCT, 30/5/96, p. 26194; A. Blaszczynski, RCT, 30/10/96, pp. 33694-95.

eg. R. K. Wyre, RCT, 26/4/96, p. 24216; M J. Edwards, RCT, 11/7/96, p. 28613; F. Grunseit, RCT, 19/2/97, p. 35921; A. Blaszczynski, RCT,
30/10/96, pp. 33703-04; W. D. Pithers, RCT (video link to Vermont, USA), 3/9/96, p. 31379; KR248, RCT, 20/8/96, pp. 30943-44.

See Volume V, Chapter 19 of this Report.

R. K. Wyre, RCT (video link to Birmingham, UK), 26/4/96, p. 24197; Lanning, 1987, op cit, p. 254; N. McConaghy, RCT, 6/9/96, pp. 31703-
04; see also Australia Parliament, Organised Criminal Paedophile Activity: A Report by the Parliamentary Joint Committee on the National
Crime Authority , Parliament House, Canberra, November 1995, RCPS Exhibit 3220, p. 13.

NSW Bureau of Crime Statistics, Annual Report 1995 .

Gallagher, Hickey & Ash, 1997, op cit, p. 13.

These figures include biological and de facto mothers, grandmothers, sisters, ‘female child under 16’, and female adults known and
unknown to the victim. See NSW Health Department, Women’s Health Unit & Information and Publications Department, Victims of Sexual
Assault 1992/93-1993/94, p. 12; N. R. Cowdery QC, Statement of Information, 26/6/96, RCPS Exhibit 2101/2, Annexure GG.

7 D. Tolliday, RCT, 29/5/96, p. 26161.

e In Great Britain 3% of charged sex offenders (each year) are female and of that 1.5 % are the female charged with a male offender. See R.
K. Wyre, RCT, 26/4/96, p. 24197; Lanning, 1987, op cit, p. 254; Commissioner J. R. T. Wood, RCT, 6/9/96, p. 31794.

N. McConaghy, RCT, 6/9/96, pp. 31703-04.

Lanning, 1987, op cit, p. 254.
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3.60 There is, however, some recent concern that the number of female offenders is growing®* and
that the offence could be more prevalent than has been believed.*”* Several circumstances would
support such possibility, including the fact that:

women are seen as society’s care-givers and therefore escape suspicion when interacting
with children;**®

there is a greater social acceptance of older female/younger male relationships which are
generally not seen as abusive by society,”®* and often regarded more as good luck than
traumatic;*** and

as with other forms of sexual abuse, minimisation and denial occurs.**

3.61 Although it is clear that women are far less likely than men to commit child sexual abuse, it
would be imprudent to adopt an attitude of complacency. If anything has become clear from the
Commission’s inquiries it is that abuse continues to occur because the response has been one of
denial and minimisation, and concentration on stereotype. The community should be alert to the
possibility that women too can commit sexual assault.

F. REcRUITMENT oF VIcTiIMS AND NETWORKING

3.62 For both familial and extrafamilial offenders, recruitment of children into a sexually abusive
relationship depends upon the existence of a bond between them:

in the case of a familial abuser, it is based upon the trust which is inherent to the family unit;
and

in the case of the extrafamilial abuser, it depends either upon the ‘grooming’ process,
whereby the victim is seduced into a friendship which leads on to a sexual relationship, or
upon the existence of a relationship of authority in which the child is already conditioned to
respect and obey the adult, who then uses that position to coerce the child into a sexual
relationship.

THe FamiLiaL ReLaTIONSHIP

3.63 There is normally no need for the familial offender to frequent parks, amusement centres or
known beats and prostitute pick up centres. By definition recruitment of victims occurs as a result of
the status of the offender as parent, sibling or other close relative. However, there are some child sex
offenders who enter adult relationships in order to gain access to the children of their partners.*” For
those offenders, access to extrafamilial victims may be gained in similar ways to those described
below.

THE ExTrRAFAMILIAL RELATIONSHIP

3.64 What is clear from the Commission’s inquiries is that extrafamilial offenders are rarely
strangers to their victims.

3.65 One group comprises those who:

are already family friends or acquaintances and gain access to their victims through that
relationship; and those who

A. Blaszczynski, RCT, 30/10/96, p. 33697; R. K. Wyre, RCT, 26/4/96, p. 24197.

Lanning, 1987, op cit, p. 254; Glasser, 1989, op cit, p. 1; C. McComish, RCT, 10/7/96, p. 28589; and D. Gin, The Fence on the Cliff, book
bound, Ourimbah, 1996, p. 81 et seq.

Lanning, 1987, op cit, p. 254.

%4 ibid; N. McConaghy, RCT, 6/9/96, p. 31704.

5 A. Blaszczynski, RCT, 30/10/96, p. 33697.

% 5. Goodman, RCT, 9/7/96, p. 28475.

322

323




FINAL REPORT- VOLUME IV: THE PAEDOPHILEINQUIRY

endear themselves to the parents of the intended victim in order to gain their trust, and an
opportunity to seduce the child, as part of a careful strategy.

3.66 In these cases the relationship tends to be more of a long-term kind. As the offender
becomes attached to and liked by the family, the feelings of guilt and confused loyalty that arise
complicate the relationship and render disclosure difficult.

3.67 Other offenders working with children in homes, schools, churches and the like, or dealing
with State wards in their official capacity, gain access through their supervisory roles®*® and rely on
fear and authority to commit the offence and escape disclosure.

3.68 Those offenders who seek a brief sexual interaction tend to be less selective or organised,
and access children through public places where their activity is relatively anonymous and they can
blend in with other people in the area. Public toilets, railway stations and beaches are common
venues for such offenders, as are the known haunts for under age prostitutes such as the Wall in
Darlinghurst, the park near Central Railway Station, or brothels which are not particular about the age
of their workers. Runaways, the homeless, and drug users are the primary targets of these offenders.
By virtue of the commercial nature of the relationship, and the anonymity of the exchange, detection
is both difficult and unlikely.

3.69 For most extrafamilial offenders, there is a price to be paid for their relationship, whether it be
money, or short-term accommodation in the last mentioned category, or holidays, clothing and other
gifts by those who crave longer-term relationships. Rarely, if ever, is the relationship purely one of
mutual affection, although for those children who are involved in a longer-term relationship and who
are abandoned when they pass the preferred age for the offender, there is inevitably an enormous
sense of betrayal, an emergence of guilt, and often a very harmful personal breakdown.**® This is not
the case with transient relationships, but the regular abuse of children who find themselves in this
situation and the greatly enhanced risk of sexually transmitted disease, including HIV, other illnesses
and of physical assault, is no less damaging.

3.70 Several preferential extrafamilial offenders gave the Commission an insight into their typical
behaviour that suggested they:

listen to children in a way that other adults and especially parents do not;**

notice children more than they notice adults, and do not have many adult friends except for

those who also notice children;**

collect books on the sociology and psychology of children and about man-boy

relationships;**

collect child pornography or take photographs of children;**
video or photograph their own abuse of children;
involve themselves in activities that children enjoy, such as scouts, and church youth

groups;

attend places that children frequent,®**

pick-up places;**®

which have transient populations or which are known
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Lanning, 1987, op cit, p. 246.

See also Volume V, Chapter 12 of this Report.

See Volume V, Chapter 17 of this Report.

0 D1, RCT, 18/3/96, p. 22009.

¥ D1, RCT, 18/3/96, p. 22034.

2 D1, RCT, 18/3/96, p. 22034.

%3 Lanning, 1987, op cit, p. 261; and D1, RCT, 18/3/96, p. 22026.
® K. J.Wallis, RCT, 8/7/96, p. 28327.
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befriend children and offer them money, trips, drugs, dinners, clothing and the like, to

manipulate them;**

target runaways, State wards and other disenfranchised children; and

pass magazines, books and particularly photos they had personally taken, between
themselves.*’

3.71 Of particular concern is the exposure of children to drugs initially on a casual basis to lower
their resistance, and later on a regular basis to secure their continuing co-operation and silence.
Even if drugs are not directly provided, it is the common knowledge and expectation of the
paedophile who picks up children for casual paid encounters that the payment will be used to feed a
drug habit. This factor is almost certainly the driving force for most under age prostitution. The
prevalence of its availability at the Wall, which is frequented by boy prostitutes, in the nearby streets
where under age girls prostitute themselves, and in various brothels, was observed during the Royal
Commission inquiries. Moreover, it was the experience of the Commission that many of the children
abandoned by paedophiles when they grew too old, turned to drugs. Some committed suicide and
few were able to go on to establish satisfactory adult relationships.**®

3.72 The Commission was assisted by witness KR248, a paedophile in his late 30s, who gave
evidence that:**

he and his group of friends have been able to pursue their lifestyle without being arrested
even though they have been carrying out their activities since 1981 in a beachside location
known to police as a paedophile haunt, and in other areas;**

the children picked up were invariably willing partners, those in the beachside location
mainly living at home and seeking friendship; those in the city areas being runaways, State
wards and travellers seeking money; and those in the inner west being children whose
parents could not support them, and who were again after money;** and

it was standard practice for his group to pass children around.?*

3.73  Another offender, W35 gave evidence that:

a number of his associates, with an interest in children as young as eight, favoured those
who were obviously from poor and disadvantaged families;

it was their practice to make an initial approach in the street, or in amusement arcades, and
to make an assessment of the openness and family situation of the child;

if things looked hopeful a long-term project would follow in which they took steps to be
introduced to the mother, and to gain her confidence, so that they could obtain her
permission for greater access;

they preyed on the fact that the children had nothing and their mothers could not afford to
provide for them; and that

by filling this need and endearing themselves to the children and to their mothers, they
obtained access and ultimately a sexual relationship.**

® KR248, RCT, 20/8/96, p. 30933.

¥ KR248, RCT, 20/8/96, p. 30932; see generally the evidence of A1-A10, RCT, 27/3/96-2/4/96.

7 D1, RCT, 18/3/96, p. 22029.

8 W14, RCT, 14/5/96, pp. 25209-10; W83, RCT, 16/5/96, pp. 25370-72; A2, RCT, 27/3/96, pp. 22641-72; C41, RCT, 28/3/96, pp. 22840-60;
A. S. Peate, RCT, 21/3/96, p. 22343. See also RCT, 1/7/96, pp. 27914-16.

9 KR248, RCT, 20/8/96, p. 30931.

0 KR248, RCT, 20/8/96, p. 30932.

L D1, RCT, 18/3/96, p. 22014.

2 KR248, RCT, 20/8/96, p. 30934.

#3 W35, Statutory Declaration, 19/8/96, RCPS Exhibit 2438C.
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3.74 Evidence also emerged of the type of paedophile who either in addition to or in lieu of direct
sexual contact, gained gratification in making and/or collecting videos and photographs of sexual acts
between children, or simply of children in their underwear or shorts, in public places. Evidence was
led in relation to two committed and serious paedophile offenders who videotaped an extended
holiday, the sole purpose of which seemed to be this form of activity, which was unknown to the
children filmed.*** Prison officials from Cooma Prison®*® also gave evidence that a group of offenders
shared fantasy stories about children and compiled composite videos of children from television
shows and advertisements.**°

3.75 Another type of wealthier offender who rarely risks detection in Australia, but travels to
countries where the laws are more liberal, and corruption of police and public officials is prevalent,
emerged. A variant of this offender is the public official or seemingly altruistic individual who seeks
employment in foreign missions or aid agencies, and whose primary motivation is to gain access to
children in these countries, for sexual purposes. The Royal Commission received evidence in
relation to trips to Asia of this kind by Mr Anthony Bevan and his friends, as well as some general
information concerning sex tours by Australians to some Asian countries. These activities are now
vulnerable to prosecution in Australia under Commonwealth legislation,*’ but the difficulties of
proving an offence are considerable given:

the fact that many of the children involved earn their living from such activities and are not
necessarily willing witnesses;

the language difficulties involved,;
the problems of Australian law enforcement agencies working in another country; and

the existence of official corruption in some of the countries where this occurs.
NETWORKS

3.76 In some quarters, particularly through the media, an impression has been created that there is
a single covert and organised network of individuals, comprising highly placed offenders, who
communicate with each other in order to procure children for sexual purposes, and who have the
capacity to use their office or influence to protect one another.

3.77 The Commission looked for, but found no high level network of this kind.>*

3.78 To maintain such a network would require a high degree of secrecy and official protection.
The dangers of membership of an extended group of this kind, particularly of exposure and blackmail,
are such that its existence is improbable. The Commission is, however, in no doubt that smaller
informal groups do exist, and often include one member who acts as a procurer for the others. It
found individuals of this type.

3.79 The Commission has spoken to numerous paedophiles and victims of abuse, none of whom
endorsed the existence of any high level ‘paedophile network’. They acknowledged the existence,
from time to time, of various informal groups, made up of essentially male offenders.

a R. J. Dunn video of young boys, RCPS Exhibit 1556/2; Transcript of video RCPS Exhibit 1556/1.

Cooma is one of three prisons to which child sex offenders have been sent. See also Volume V, Chapter 19 of this Report.

¥¢  K.L.Doyle, RCT, 4/7/96, pp. 28265-66.

et Part IlIA of the Crimes Act 1914 (Cth) was amended by the Crimes (Child Sex Tourism) Amendment Act 1994 .

This finding is supported by the Victoria Parliament Crime Prevention Committee, Combating Child Sexual Assault: An Integrated Model: First
Report upon the Inquiry into Sexual Offences Against Children and Adults, Government Printer, Melbourne, 1995, RCPS Exhibit 1757, p. 125:
See also the Australia Parliament, Organised Criminal Paedophile Activity: A Report by the Parliamentary Joint Committee on the National
Crime Authority, Parliament House, Canberra, November 1995, RCPS Exhibit 3220, which concluded that there were no commercial
‘organised’ criminal paedophile groups currently in Australia, pp. vii, 27 & 54.
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3.80 Networks may be:
covert or vocal about their beliefs; and either

commercial or non-commercial.**°

3.81 Their purpose may include one or all of the following:
exchange of information about available children, publications and videos;
sharing of experiences, and reassurance of members that they are not unique or unusual,
provision of support and validation for their lifestyle;
provision of legal advice;
organisation of activities in order to fight for their beliefs, such as children’s rights; and

exchange of victims from one offender to another.

9 Lanning, 1987, op cit, p. 279.
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3.82 From the evidence presented to this Commission and the intelligence and research available,
the networks in NSW have been of the loose-knit, covert and non-commercial kind, made up of
like-minded individuals for the purpose of sharing experiences, and in some cases sharing children.

3.83 The members typically involved fall into the category of ‘preferential’, or ‘fixated’ offender.
Like most marginalised people this type of offender tends to gravitate towards like-minded offenders
in order to find friendship, understanding and acceptance.

3.84  Within a network the offender’s life is enhanced, and the perceived legitimacy of his conduct
is reinforced, when it is accepted by others within the group. This is so notwithstanding the
knowledge that it is criminal, and likely to be damaging to the children involved, particularly when
interest in them wanes. Evidence before the Commission concerning these groups highlighted the
common occurrence that their victims turned to drugs and other destructive activities, including
suicide, when abandoned by a person to whom they had an attachment and in some cases regarded
as a mentor.>®

3.85 The most prominent group found was that centred around Mr Bevan. Features of his ring of
paedophiles were that:

it was organised by Mr Bevan from Wollongong;

it consisted of a number of persons living in Sydney and Wollongong, some of whom were
wealthy businessmen, for whom he procured boys recruited either through his aviation
interests in Wollongong, or found by him on his trips to Kings Cross;

several of the boys involved were used to recruit other boys;

those involved tended to frequent Costellos (also known as Castellos) night club in Kings
Cross;

the service was largely conducted for the mutual sexual gratification of those involved rather
than for the financial reward of Mr Bevan, although the boys involved were paid by the
members of the group;

a large number of boys were recruited, used and later abandoned; and that

those who were involved also made overseas sex tours and exchanged information of
interest to one another.**

3.86 Some other groups were identified by witnesses and information concerning them has been
passed on to the Police Service. According to the evidence received, some of these groups had
common members.*

3.87 Some of the practical advantages of networks, apart from the feelings of legitimacy and
shared experience which they generate, were identified. For example:

D1 said that a network provides an environment in which a shy or unsure paedophile can
build confidence in sexual activity with children; in his case he was able to overcome his
shyness and fear of the legal system, because other paedophiles introduced him to young
boys saying:

... these boys know about this; they've already had sex with other men. They think it's’Sk.

0 W14, RCT, 14/5/96, pp. 25209-10; W83, RCT, 16/5/96, pp. 25370-72; A2, RCT, 27/3/96, pp. 22641-72; C41, RCT, 28/3/96, pp. 22840-60;
A. S. Peate, RCT, 21/3/96, p. 22343. See also RCT, 1/7/96, pp. 27914-16.

®t See the evidence of W14, RCT, 14/5/96, pp. 25150-216.

2 KR248, RCT 20/8/96, p. 30936; see also generally the evidence of W35, RCT, 20/8/96, pp. 30958-95.

3 D1, RCT, 18/3/96, p. 22014.
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W35 said that a network provides access to a wider group of children, as there is a cultural
practice to pass children on to other members of the group,® to discuss the features,
availability and relative safety of dealing with certain children,* to advise which children are
‘working’ or not, and to identify pick-up places;**® and

W35 also said that offenders learn from others various ways in which to approach children,
and explained that a network facilitates the passing around of the child when sexual
attraction has diminished, thereby enabling the offender to feel as though he is ‘looking
y 357

after’ or ‘letting (the child) down gently’.

3.88 The evidence of W35 concerning the groups of paedophiles and pederasts who had operated
within the State was graphic. He regarded himself as an extremely successful networker and
informed the Commission that there were any number of groups, with different sexual interests in
children. He was aware of three or four such groups in Sydney, one of which had a particular interest
in trail bike riding, and another of which made videos, each being activities of potential interest to
adolescents.

3.89 It is the group dynamic which is of most concern to those who treat offenders. Mr Wyre
informed the Commission that, unlike other addictive behaviours which benefited from self-help
groups, fixated/preferential offenders tended to gain strength and belief in the acceptability of their
activities by sharing their experiences and by the reassurance that they were not alone in their
deviancy.*®

3.90 In the Cooma segment of the Commission’s hearings there was some suggestion of the
existence of a ‘worldwide directory of paedophiles [with] names, addresses, telephone numbers, fax
numbers, nicknames, sexual preferences, physical preferences ..." which was allegedly delivered to a
prisoner and which supposedly contained over 7,000 names.*® Unfortunately, despite evidence
showing that a copy seized at the Cooma gaol was delivered to local police,*® and then forwarded to
Sydney for intelligence analysis,**" the list could not be located.**

3.91 A somewhat less comprehensive but contemporary list was, however, found on the Internet by
the mother of a child drawn into a ‘boy love’ group. It is discussed later in this Report.**

%t W35, RCT, 20/8/96, p. 30962.

*5 W35, RCT, 20/8/96, pp. 30972-73.

®¢ W35, RCT, 20/8/96, p. 30973.

%7 W35, RCT, 20/8/96, pp. 30964-65.

®8  R.K.Wyre, RCT (video link to Birmingham, UK), 26/4/96, p. 24226.

®% K. L.Doyle, RCT, 4/7/96, p. 28261.

* K. L.Doyle, RCT, 4/7/96, pp. 28261-63; B. Leonard, RCT, 8/7/96, pp. 28310-12.
*: D.J. Taylor, RCT, 8/7/96, pp. 28367-69; M. E. Mayhew, RCT, 8/7/96, p. 28386.
¥2s.J.Ure, RCT, 9/7/96, p. 28398 & 10/12/96, p. 35388.

*3  see Volume V, Chapter 16 of this Report.
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3.92 Perhaps the most worrying form of network disclosed, which is also discussed later in this
Report,** was the ‘Orchid Club’. This was a club formed in the United States comprising members
resident in various States, as well as members from a number of countries, including one Australian
resident:

membership depended on submission of material, photographic, textual or otherwise,
demonstrative of an adherence to paedophile beliefs;

once admitted to the club a member could access various forms of child pornography,
engage in conversation by e-mail and join child sex parties in a private chat room; and

the facilities for such parties permitted visual depiction of live sexual acts by the host with a
child, and personal participation by various members who were able to communicate, via
the Net, acts which they wished the host to perform.

PaepoprHILE PromoTioN GRroupPs

3.93 On a more formal basis there are, and have been several support groups who have operated
in an organised manner, producing publications, speaking at conferences, lobbying for recognition of
their ‘choice’ and campaigning for child rights. The only such groups of which the Commission has
become aware have been confined to men whose attraction is towards boys, but there is no reason
why similar groups could not emerge catering for other preferences.

3.94 In the 1980s, the Paedophile Support Group in Victoria known as PSG was disbanded
following action by the Victoria Police Delta Task Force.*® A former member of the PSG, Mr Emu
Nugent, Commission witness D1, and several other paedophiles met in Sydney in the mid-1980s to
form a similar group.®® In approximately 1987, this group adopted the title BLAZE.**’

3.95 It produced a publication called The BLAZE Bulletin which promoted man/boy sex and support
for men who had sex with boys. It claimed:

BLAZE is committed to supporting all boy lovers wherever and whoever they are and our magazine may help
you to bring a little help and strength to those friends of ours who are lonely or simply scared of being found
out, even though they might be some of the most loving and least harmful people in the wdtfd.

3.96 The BLAZE Bulletin was used as a vehicle to report on, and involve others in, attempts to
legalise paedophile activity, or sexual relationships between adults and children, most particularly
men with boys.

3.97 Some members of BLAZE became particularly involved in writing to Government with
research statistics in support of legislative change. Mr Nugent did not agree with this approach so he
and D1 established a shop in Glebe, the Children’s Liberation Railway where pamphlets and posters
were produced proclaiming:

We are a commune for children’s rights, activists, a place for young people escaping from homes, institutions,
parents, schools. Stay with us. Join our struggle for children’s rights.

Two of the ‘rights’ promoted were:

Our rights to enjoy our own bodies and to choose who we love and have sex with;
No laws that punish voluntary relationship¥’

See Volume V, Chapter 16 of this Report; see also Embassy of the USA, Press Release and indictment regarding the Orchid Club, 16/7/96,
RCPS Exhibit 2543C/3; Australian Federal Police, Investigation file, 27/2/97, RCPS Exhibit 3054C/54; United States Attorney General's
Department, Case material regarding Orchid Club case, RCPS Exhibit 5937C/1; San Jose Branch, Department of Justice, Flow charts,
RCPS Exhibit 5937C/2.

* D1, RCT, 18/3/96, p. 22015.

% D1, RCT, 18/3/96, p. 22015.

%7 An acronym for Boy Lovers and Zucchini Eaters. See D1, RCT, 18/3/96, p. 22015.

%8 D1, RCT, 18/3/96, p. 22017.

%% BLAZE Bulletin , issue 1, November 1987, RCPS Exhibit 1523.

¥ ibid.
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3.98 These views are views shared by paedophiles both within BLAZE and other organisations
such as the Paedophile Information Exchange (PIE) in England, the North American Boy Lovers
Association (NAMBLA), the Boy Lover Network, the Rene Guyon Society®* (with its infamous motto
‘Sex before eight, or it's too late’) and the Lewis Carroll Collectors Guild.

3.99 Some of these associations are quite brazen in their lobbying and promotion of paedophile
activity and their potential influence has been enhanced by the Internet.*> They are potentially
dangerous, if for no reason other than the group support and ‘legitimacy’ they encourage.

G. REcIDIVISM

3.100 Exposure is what an offender fears most because of the moral and legal sanctions likely to
follow. For most offenders there is no investment in being truthful about an allegation of child sexual
abuse. What is almost certain is that the offender will not admit that his or her actions are the result
of a sexual preference, or performed for sexual gratification. When faced with exposure, both familial
and extrafamilial offenders tend to exhibit one or several of the following behaviours:*"®

denial - often the first reaction of an offender. Generally it is the child’s word against the
adult's word and, without any corroboration or physical evidence, this can be a powerful
response, particularly if the offender is an otherwise ‘respectable’ member of a community
who is supported by friends and family;

minimisation - where there is some evidence of abuse the offender may play down the
activity, suggesting it was an accident, or that the child is imagining that there was more to it
than there was;

justification - the offender may try to justify his behaviour by suggesting that the child
initiated and encouraged the exchange, or that he was providing sex education for the child;

fabrication - the offender may simply invent a reason for the activity, for example that he
was conducting research into child sexual abuse;

iliness (feigned or real) - the offender may claim that he or she is suffering from some form
of psychiatric illness, personality disorder or physical condition which is disinhibiting or
otherwise impairs control over sexual urges. This may in fact be true or fabricated, but it is
unlikely for such an admission to be made prior to arrest;

sympathy - the offender may attempt to elicit sympathy by a claim to being an upstanding
community member, church-goer, or family person or by suggesting that he or she was
abused as a child themselves;

attack - the offender may attack the system and society; or question the credibility of the
investigator or the motives of the complainant and police; and

suicide - the offender may choose not to face the consequences of his actions, a
particularly common reaction as was seen during the running of this Royal Commission.

e US investigators believe that the Rene Guyon Society was in fact a one-man campaign and did not have the membership numbers claimed

by the Society; see Australia Parliament, Organised Criminal Paedophile Activity: A Report by the Parliamentary Joint Committee on the
National Crime Authority , Parliament House, Canberra, November 1995, RCPS Exhibit 3220, p. 21.

See Volume V, Chapter 16 of this Report.

¥ Lanning, 1987, op cit, pp. 272-73.
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3.101 Each of these responses, and the relatively high number of cases that are defended,*”
underline the degree of denial and minimisation exhibited by both familial and extrafamilial offenders.
The nature of the strong underlying sexual urge and the lack of any desire on the part of most fixated
or committed paedophiles to moderate their behaviour, means that the risks of recidivism are high.
For many familial offenders the problem is not quite so acute, as often the fact of disclosure breaks
the connection with the family. The problems of treatment and recidivism are addressed later in this
Report.’” It may, however, be observed that it is extremely difficult to estimate the rate of
reoffending by reason of the fact that most incidents go unreported and unpunished. Self-reporting is

rare.’’

H. VULNERABILITY TO EXTORTION

3.102 This area of the criminal law provides a unique avenue for extortion, blackmail, and
corruption in the hands of police, particularly in the case of well placed members of the community
who are effectively living double lives, and for whom this is the only deviant part of their existence.

3.103 Some abusers prefer to suicide rather than to have their secret world exposed and face the
shame of having to explain to family and friends the intense, and in their eyes uncontrollable, desire
to have sex with children.

3.104 Whether this choice arises out of the realisation that this type of sexual expression is
rejected almost universally, or the impossibility of justifying and/or correcting it, or out of fear of
punishment, is of little moment. It is very much a reality of the form of criminality involved, which is
not shared by other offenders against the criminal law.

3.105 This circumstance, and the fact that so many offenders have family, secure and influential
employment, yet are prepared to run the risk of exposure, of prosecution, imprisonment and
destruction of their reputation and everything they have established, is powerful evidence of the
strength of the drive and of the difficulty in securing behaviour modification. Particularly is this so
when it is well known that offences against children are considered the most heinous of crimes within
the prison system where paedophiles are regularly subjected to violence and denigrated as ‘rock
spiders’.

3.106 One expert explained to the Commission that many child sexual abusers will:

.. overcome quite significant barriers in order to pursue their particular behaviours despite the obvious

inherent risks®"”

This opinion was well borne out by the cases the Commission studied.
3.107 The resulting potential for extortion, blackmail and corruption through protection or omission

must not be lost sight of in any assessment of the incidence of child sexual abuse, and in the
provision of an appropriate response to it.

s The Judicial Commission study found that 77% of proven offenders (which was 50% of alleged offenders), pleaded guilty which is

considered a very low plea rate compared with earlier studies of child sexual abuse. The Judicial Commission point out that this could also
be a result of an increased preparedness to prosecute where success is not assured, P. Gallagher, J. Hickey & D. Ash, Child Sexual
Assault: An Analysis of Matters Determined in the District Court of New South Wales During 1994, Judicial Commission of NSW, Sydney,
1997, RCPS Exhibit 3227, p. ix.

See Volume V, Chapter 19 of this Report.

Self-reporting by known offenders is problematic and inaccurate in estimating recidivism rates. Without confidentiality, few offenders will be
prepared to report their offences and there is a moral in dilemma in sanctioning treatment programs which are based on self-reporting.

*7 A Blaszczynski, RCT, 30/10/96, p. 33706.0
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CHAPTER 4

RecovERED MEMORIES

4.1 The incidence of false accounts of victimisation is difficult to determine since:

many complaints of child sexual abuse are not pursued, due to evidentiary difficulties, or
because the complaint is subsequently retracted for reasons that have nothing to do with its
validity;

acquittal at trial does not necessarily mean that the complaint was untrue; and

many cases are dealt with outside the justice system, without any clear determination of
their truth.

4.2 It clearly is the case, however, that false complaints are made, and sometimes sustained, with
consequent serious damage to the complainant, and the person against whom the allegation is made,
and their immediate family members. These false complaints fall into two categories:

complaints which are deliberately and knowingly false, generated out of revenge or for
personal advantage (which may include a desire to gain compensation, custody of a child,
or acceptance within a group which provides comfort or peer support); and

complaints which are false but are believed, firmly and bona fide, by the complainant to be
true.

A. VALIDITY OF UNDERLYING THEORY

4.3 It is with the second category that this chapter is concerned, since the complainants in these
cases are truly false victims, who will harbour feelings of guilt and anger towards the assumed
offender, and of resentment at having been failed or forsaken by their families, and by the justice
system.

4.4 Most of the false victims within this category will have experienced a ‘recollection’ of some
event of which they were previously unaware (hereafter referred to as recovered memory) - either
through suggestion of friends and relatives, or through one or other of the forms of therapy or therapy
techniques in vogue: for example, hypnosis, Eye Movement Desensitisation and Reprocessing
(EMDR), ‘age regression’, primal therapy, guided visual imagery, inner child therapy, focused
attention, drug abreaction (sodium amytal and other barbiturates), narcotherapy, ‘feelings work’, ‘body
work’, ‘body imaging’, bioenergetics, guided imagery, dream analysis, imaginistic work, psychodrama,
trance work, group therapy, diary/journal work, ‘art therapy’, or cultivation of flashbacks by which
repressed memories are retrieved. Some of these therapies are of the ‘New Age’ genus.®”

4.5 Occasionally, the recovered memory is claimed to have been retrieved by techniques not
normally associated with mental health or the behavioural sciences, for example, kinesiology®”® or
reflexology, or to have been retrieved spontaneously, although this has usually followed exposure to

TV programs, films, books or the like dealing with the subject.**

s E. Loftus & K. Ketcham, The Myth of Repressed Memory: False Memories and Allegations of Sexual Abuse, St Martin’s Press, New York,

1994, cited in I. Freckelton, ‘Repressed memory syndrome: Counterintuitive or counterproductive?’, Criminal Law Journal, vol. 20, February
1996, p. 18, citing; A. Gibbs, Submission to RCPS, 6/9/96, RCPS Exhibit 2529/156, p. 9; A. Gibbs, RCT, 3/10/96, pp. 33677-78; K. M.
McConkey, RCT, 20/2/97, pp. 36005-07.

¥ RvCPK, Unrep., NSWCCA, 21/6/95, p. 3.

% A. Gibbs, Submission to RCPS, 6/9/96, RCPS Exhibit 2529/156, p. 4.
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4.6 The debate on the validity and value of memory recovery is acrimonious, long-standing and
complex.®®® It is well beyond the scope or expertise of this Royal Commission to solve as opinions
are effectively divided as follows:

that recovered memories of childhood abuse are invariably reliable and accurate; and

that the theory of recovered memory should be dismissed outright as such memories are

subject to the vagaries of memory storage and retrieval, and to the influence of media or

therapist led suggestion.
4.7  The truth may lie between the extremes represented by these two divisions.*** All that can be
achieved here is to note some of the arguments advanced by the proponents and opponents of the
concept of recovered memory, and to record the trend in its reception within the justice system. It
needs to be observed, however, that the issue is an important one, having regard to the very serious
consequences for family stability and harmony of false accounts of victimisation,*® and to the risk of
secondary abuse to the ‘victim’ where the recovered memory is subsequently shown to be false.

4.8 A great deal of responsibility rests on the health profession to resolve the issue,** by reference
to sound clinical practice and scientific analysis, and by neutral and informed debate, with an
understanding of:

the influence of suggestion, preconception and leading questions in therapy particularly
when steps have been taken to alter the patient’s state of consciousness;

the process of memory and in particular the differences between repression, suppression
and ordinary forgetting;*®

the fact that a therapist or counsellor in a forensic or clinical setting cannot ever know for

certain whether a patient’s recollection of events is true or false;**

s It has been conducted at a professional level at very many conferences, and in professional journals. See eg. the following: American

Journal of Clinical Hypnosis, vol. 36, no. 3, 1994, pp. 161-208; International Journal of Clinical Experimental Hypnosis, 1994, vol. XLII, no. 4,
pp. 262-446; E. F. Loftus, ‘The repressed memory controversy’, American Psychologist, vol. 47, 1994, pp. 443-45; H. G. Pope & J. |. Hudson,
‘Can memories of childhood sexual abuse be repressed?’, Psychol Med, vol. 25, 1995, pp. 121-26; and many issues of Child Abuse and
Neglect. It has also been conducted through the mass media, eg. 4 Corners, ‘You Must Remember This’, 29/8/94, RCPS Exhibit 2730/4;
and in many magazine articles and books, eg. R. Guilliatt, Talk of the Devil - Repressed Memory & the Ritual Abuse Witch-Hunt, Text
Publishing Company, Melbourne, 1996, RCPS Exhibit 2728; Loftus & Ketcham, 1994; op cit; M. D. Yapko, Suggestions of abuse: True and
False Memories of Childhood Sexual Trauma , Simon & Schuster, New York, 1994.

(Here the Commission acknowledges the substantial assistance it has received for the purpose of this section from the analysis and
collection of sources in an article by Freckelton, 1996, op cit.)

A. Blaszczynski & C. Mason, Recovered Memories in Adults Sexually Abused in Childhood, paper presented in modified form at the 15th
Annual Congress of the Australian & New Zealand Association of Psychiatry, Psychology and Law, Melbourne, 1995, RCPS Exhibit 2737, p.
2.

J. L. Gelb & C. Waterstreet, ‘Reality revisited - repressed memory controversy’, Proceedings of the Medico-Legal Society of NSW, 1996, vol.
13, no. 2, 1996, refer to the ‘dangers of recovered memory therapy’ including mental breakdown, suicide, family breakdown, marital
breakdown, delay or prevention of appropriate treatment, abnormal illness behaviour and adoption of the sick role, psychiatric
hospitalisation, the waste of scarce resources and the diversion of attention from legitimate childhood sexual abuse, RCPS Exhibit 2386, pp.
2-3.

See R. J. Ofshe & M. T. Singer, ‘Recovered-memory therapy and robust repression: Influence and pseudomemories’, International Journal of
Clinical and Experimental Hypnosis, vol. 42, 1994, pp. 391-408; R. Ofshe & E. Watters, Making Monsters: False memories, Psychotherapy
and Sexual Hysteria , Charles Scribner’s Sons, New York, 1994.

This is discussed in more detail later in this chapter.

Yapko, 1994; op cit; K. M. McConkey, ‘Memory, Repression and Abuse: Recovered Memory and Confident Reporting of the Personal Past’,
in L. J. Dickstein, M. B. Riba & J. M. Oldham (eds), American Psychiatric Press Review of Psychiatry, vol. 16, American Psychiatric Press,
Washington DC, 1997, RCPS Exhibit 3296, p. 57.
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the susceptibility of vulnerable people, suffering from stress, depression or life crises to:

- suggestion born out of obedience or respect for authority and the desire to please the
therapist;

- acceptance of an explanation for their distress or dysfunction, offered by a form of
therapy which emphasises that remembering and confronting the cause of their
problem is the key to healing; and

- peer group reinforcement.
THe Processes INvoLVED

4.9 There is general consensus that memory can be accurate, fallible, incomplete, malleable, and
susceptible to external factors. It is a constructive and reconstructive process that is influenced by a
wide range of cognitive and environmental events. Both internal and external factors can impact on
the encoding (input or perception) of the original event, the storage or retention of the memory of the
event, its retrieval, and its recounting. Memory is subject to matters such as infantile amnesia,
physiological injury and change, distortion, decay and normal forgetting.*®’

4.10 The theory of recovered memory assumes that:

sexual or other trauma results in the storage of memories of events in a way that leaves the
individual completely unaware of them;

even after lengthy delay, it is possible by suitable techniques to retrieve those hidden
memories which are accurate and not susceptible to the usual processes of distortion, decay
and forgetting;

there is a causal link between current psychological symptomatology of the patient and the
hidden memories; and that

the recall of such hidden memories is necessary for psychological healing.

411 A starting point for understanding the theory of recovered memory is to identify the process or
processes by which a memory can be retained by an individual, although he or she is unaware of it,
and later revived or recovered. Two processes are involved:

the concealment of the memory; and

its recovery.
Concealment

4.12 Without proof of an acceptable scientific basis for the existence of a mechanism or process by
which a memory can be stored and retained intact without it being apparent to the individual, the
theory fails at the outset. The two mechanisms offered for concealment of the memory are:

repression; and

dissociation.*®

Sometimes they are treated interchangeably.

McConkey, 1997, op cit.; and K. M. McConkey, RCT, 20/2/97, p. 36005; see also American Psychiatric Association Board of Trustees,
Statement on Memories of Sexual Abuse, American Psychiatric Association, 1993, reprinted in International Journal of Clinical and
Experimental Hypnosis , vol. XLII, no. 4, October 1994, pp. 261-64, RCPS Exhibit 2385; A. Gibbs, RCT, 30/10/96, pp. 33672-73.

% See A. Gibbs, Submission to RCPS, 6/9/96, RCPS Exhibit 2529/156.
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4.13 Repression of memory is a psychodynamic concept originally described by Sigmund Freud.*®

It is the cornerstone of psychoanalysis, being the major defence mechanism by which the hidden
contents of the unconscious are kept from consciousness in order to protect the individual from
psychological threat.’* In layman’s terms, it rests upon the tenet that the mind can shield itself from
ugly experiences, thoughts or feelings, by relegating them to a special ‘timeless’ region where they
indefinitely remain a symptom-producing virulence.

4.14 Under Freudian theory, psychoanalysis effects change by bringing about an enhanced
understanding of the relationship between the unconscious, where the repressed memories reside,
and the patient's behaviour and emotions.***  Significantly, under Freudian theory, repressed
memories undergo no change - the unconscious is ‘timeless’ and all impressions are preserved.**

4.15 Dissociation is a concept derived by Pierre Janet whereby components of an experience are
split off from each other, leading to an amnesia for certain traumatic events. When a traumatic event
is experienced there is an alteration of thought, feeling or emotions, so that the information is not
integrated with other non-traumatic information.**® It is understood to be a passive process which
affects not only the way the experiences are encoded into memory but also the ability to retrieve the
memory - it involves a form of divided mental control in which there is a lack of integration between
mental activity and conscious awareness.** It has been linked to the highly controversial diagnosis of
multiple personality disorder (now dissociative identity disorder).**

4.16 According to supporters of the dissociation theory, there is a difference in the way in which
general and traumatic memories are stored in the explicit and implicit memory, (or as others suggest,
the declarative (or intentional) and somatosensory (automatic) memory, which reflect differences in
language-oriented experiences and sensual or perceptive experiences.’® Because of the trauma
associated with the event it is hypothesised that the sensory experiences and visual images are
encoded within the implicit memory system as sensory components. As such, so the theory goes,
they are less subject to distortion or fading than ordinary memories.*”’

Recovery

4,17 The hidden memory is retrieved, according to the recovered memory theory, when it is
triggered by associations to trauma of the same kind as that which originally led to the repression or
dissociation, or when it is unlocked in the course of psychotherapeutic intervention. The process of
repression or dissociation has been seen as an explanation of a variety of disorders, notably anorexia
nervosa, low self esteem, enduring depression and sexual dysfunction.*® The recovering or
unlocking of these memories is seen by proponents of the theory to be the way of overcoming those
problems. While the memories remain submerged they are considered to be psychologically
destructive.

*9 Freckelton, 1996, opt cit; p. 9.

*¢  A. Gibbs, Submission to RCPS, 6/9/96, RCPS Exhibit 2529/156, p. 6.

*®L N. Symington, The Analytic Experience , Free Association Books, London, 1986, p. 16.

Freckelton, 1996, op cit; p. 9, citing S. Freud, The Psychopathology of Everyday Life (1901), Penguin Freud Library, Penguin, Middlesex,
1991, vol. 5, p. 339.

H. Wakefield & R. Underwager, ‘Recovered memories of alleged sexual abuse: Lawsuits Against Parents’, Behavioural Sciences and the
Law, 1992, vol. 10, pp. 483-507 at p. 491.

J. J. Freyd, Betrayal Trauma: The Logic of Forgetting Child Abuse , Harvard University Press, Cambridge MA, 1996, p. 86.

DSM-IV: Diagnostic and Statistical Manual of Mental Disorders , 4th edn, American Psychiatric Association, Washington DC, 1994.

E. Bass & L. Davis, The Courage to Heal: A Guide for Women Survivors of Child Sexual Abuse, Cedar, London, 1990, p. 71; and Freckelton,
1996, op cit, p. 11; A. Cossins, Recovered memories of child sexual abuse: Fact or fantasy?, paper presented at Australian Institute of
Criminology Conference - Paedophilia, Policy and Prevention, University of Sydney, 14/4/97, RCPS Exhibit 3057/13, pp. 3-5.

B. A. Van der Kolk, ‘The body keeps the score: Memory and the Evolving Psychobiology of Post Traumatic Stress’, Harvard Review of
Psychiatry, vol. 1, 1994, pp. 253-65; Cossins, 14/4/97, op cit, p. 22.

Freckelton, 1996, op cit, p. 8.
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4,18 Recovered memory has become largely synonymous with repressed memory, but the process
of dissociation has become important for those therapists who see in their patients the presence of a
psychiatric disorder, resulting from the abuse and the concealment of any memory of it.

4.19 The statement by Ellen Bass and Laura Davis, the authors of The Courage to Heal: A Guide
for Woman Survivors of Child Sexual Abuse®* has been regarded as the guiding star for some
practitioners in the field of recovered memory, and has been particularly influential within government
sexual assault services in this country:*®

If you are unable to remember any specific instances like the ones mentioned above but still have a feeling
that something abusive happened to you, it probably did ...

To say, “I was abused” you don't need the kind of recall that would stand up in a court of law. Often the
knowledge that you were abused starts with a tiny feeling, an intuition ... Assume your feelings are valid. So
far, no one we have talked to thought she might have been abused, and then later discovered that she hadn’t
been. The progression always goes the other way, from suspicion to confirmation. If you think you were
abused and your life shows the symptoms, then you wef&"

4.20 This book places the female reader in a double bind situation so far as she is informed that:

If you have unfamiliar or uncomfortable feelings as you read this book, don't be alarmed. Strong feelings are
part of the healing process. On the other hand, if you breeze through these chapters, you probably aren’t
feeling safe enough to confront these issues. Or you may be coping with the book the same way you coped
with the abuse - by separating your intellect from your feelinf;osz.

The only choice available is that the reader was abused. Moreover, the symptom check lists given
are not specific to persons who are sexually abused, but represent the vast majority of problems for
which patients seek the services of psychologists, psychiatrists and other behavioural therapists.*®

4.21 The advice given in the book to those who ‘recover a memory’ of abuse is no less dogmatic.
It includes encouragement to ‘allow yourself to obsess’, to visualise revenge, to fantasise about
‘murder and castration’, or as non-violent alternatives, to sue ‘your abuser and [turn] him into the
authorities’.

THe PropoNeENTs oF Recoverep MEMORY

4.22  The theory of recovered memory is supported by a range of psychiatrists, psychologists, and
therapists, largely of a psychodynamic or psychoanalytic persuasion, who, from their experience with
patients or by their own experience as ‘survivors’, are convinced of the validity of the underlying
process. Similarly there is a group of ‘survivors’ who are convinced of their own disclosure of
abuse.*™

4.23 At the core of the arguments in support of the theory is the view that the trauma involved in
childhood sexual abuse, wartime experiences, and similar highly stressful occurrences, is such that as
a defensive mechanism, or as the result of dissociation, there is a forgetting of the information.

4.24 Reliance is placed on research and reports of clinical experiences which support the
proposition/theory that traumatised individuals can repress memories and be amnesic for significant
events, but Professor Alex Blaszczynski and Dr Catherine Mason make the point that while this is
true, ‘complete amnesia is far from being extensive or normative’.*® Comparison is made with the
amnesia associated with post traumatic stress disorder and acute stress disorder, the occurrence of

which is accepted by mainstream psychiatry.

*9 Bass & Davis, 1990, op cit.

“ A, Gibbs, Submission to RCPS, 6/9/96, RCPS Exhibit 2529/156, p. 11.

AZ; E. Bass & L. Davis, The Courage to Heal: A Guide for Women Survivors of Child Sexual Abuse , Harper & Row, New York, 1988, pp. 21 & 22.
“ ibid, p. 23.

“%3 A, Gibbs, Submission to RCPS, 6/9/96, RCPS Exhibit 2529/156, p. 12.

a0 For a selection of text supporting the theory, see Cossins, 14/4/97, op cit.

Blaszczynski & Mason, 1995, op cit, p. 8.
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4.25 Dr Lenore Terr has suggested that suppression is often a way station to repression. She
describes dissociation as a process causing traumatic memories to be set apart from normal
consciousness, but considers that it would require multiple abuse to trigger the process.*”

4.26 Reliance is also placed on the circumstance that:

as a matter of common clinical experience, physical and sexual abuse can lead to severe
and enduring psychological disturbances in many individuals, which may extend to
adulthood,;

these psychological disturbances are of the same kind as those expressed by patients who
report recovered memories; and

hence, intuitively, it might be assumed they have a common causation.

However, as Professor Blaszczynski and Dr Mason point out a very wide array of symptoms and
signs have been linked to childhood sexual abuse, to which diagnoses other than abuse can attach.*”’
Moreover physical and emotional abuse in childhood are known to bring about long-term harm, and
are not easily separated out from sexual abuse.

4.27  Further support for the repressed memory theory is provided in Australia by bodies such as
the Advocates for Survivors of Child Abuse, founded in 1995. It has compiled a book entitled,
Breaking the Silence,*® which deals with the experience of ‘victims’, and offers advice in relation to
therapy, going to court, and other relevant topics.

THE OPPONENTS

4.28 The key points made by the opponents of recovered memory are succinctly stated in a paper
delivered by Dr Jerome L. Gelb*® to a conference in Sydney.”® He observed that:

there is no scientifically sound evidence of repression of memories,*" (that is, by empirical,
controlled or null hypothesis studies);

memory is fragile, unreliable and reconstructive;

early memories are most likely to be distorted by time and by the occurrence of subsequent
events;

traumatic events such as sexual abuse are rarely forgotten;*
false memories can be easily created,;

memories whether true or false are responded to with emotions and those emotions can be
mistakenly taken as proof of the veracity of the underlying memory;

therapists cannot distinguish true, false or mixed memories; hence narrative truth must not
be confused with historical truth;

L. Terr, Unchained Memories: True Stories of Traumatic Memories, Lost & Found , Basic Books, New York, 1994, pp. 85-87.

Blaszczynski & Mason, 1995, op cit, p. 10.

L. Mullinar & C. Hunt (eds), Breaking the Silence: Survivors of Child Abuse Speak Out , Hodder & Stoughton, Sydney, 1997.

Dr Jerome Gelb is a consultant psychiatrist in Melbourne and has been in the forefront of discussion on this issue.

Gelb & Waterstreet, 1996, op cit, p. 1.

See D. Holmes, ‘The evidence for repression: An examination of sixty years of research’, in J. L. Singer (ed), Repression & Dissociation:
Implications for Personality Theory, Psychopathology and Health, University of Chicago Press, Chicago, 1990, pp. 85-102; A. Gibbs,
Submission to RCPS, 6/9/96, RCPS Exhibit 2529/156, p. 3; K. M. McConkey, RCT, 20/2/97, p. 36013; A. Gibbs, RCT, 30/10/96, pp. 33699-
700.

The American Psychological Association stated in 1995 that ‘the reality is that most persons who are victims of childhood sexual abuse
remember all or part of what happened to them’.
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suggestion underlies multiple personality disorder along with the phenomenon of satanic
ritual abuse,*" alien abduction and past life recall; and

recovered memory therapy in fact harms people, risking mental breakdown, suicide, delay
or prevention of appropriate treatment, adoption of the sick or victim role, family or marital
breakdown, and false accusation of the innocent. Better treatments are available to help
those with traumatic memories.

4.29 A criticism of the underlying theory is that after 1897, the focus of Freud, the original
proponent of repressed memory, shifted from real trauma as the cause for repression of memory, to
children’s fantasies of being seduced and to the related internal conflicts. In other words, narrative
and symbolic reality became more relevant for Freud than historical reality. Nor was Freud entirely
definite as to whether repression was a conscious or unconscious mechanism.***

4.30 It has also been argued that the notion of memory as advanced by supporters of repression, is
analogous to film shot with higher than usual intensity light and characterised by better than normal
implantation of detail, which simply does not accord with what is currently understood about the way
memory operates.*"®

4.31 There is a need to distinguish between repression, suppression and normal forgetting:

repression involves the memory disappearing into the unconscious mind so that the
individual is unaware of it;

suppression involves the person being aware of past traumatic events (in this context sexual
abuse) but failing to report it out of fear, shame, guilt, lack of trust, or a conscious decision
to remain quiet - in such a case the memory is not forgotten, but by choice is not disclosed;
and

normal forgetting is a reflection of the fact that memories naturally fade and distort with
time, although sometimes they can be refreshed by cues.**®

No difficulty arises where a patient discloses a memory with the explanation that it had been
suppressed or was refreshed by cues. This falls within ordinary experience and understanding.

4.32 It is only in relation to the first category, repression, that questions arise. In this respect, a
number of factors have been identified which, in the therapeutic setting, might increase the likelihood
of suggestion being introduced into the patient’s recollection, including:

the natural desire of the patient to please the therapist and maintain their interest
(particularly when the expert discloses a special interest in satanic ritual abuse or childhood
sexual abuse);

the vulnerability of the fragile patient (and the desire to get well);

peer pressure to conform to the accepted model of a survivor of sexual abuse (as portrayed
through the media and publications of survivor groups); and

therapist factors such as confirmatory bias, direct suggestion on the basis of symptoms
drawn from a check list, leading questions, the elaboration of ambiguous memories into
evidence of abuse, the use of suggestibility enhancing techniques and instructions to
patients to record any flashbacks or memories in journals and diaries, a process which is
likely to encourage elaboration of memories.*"’

“3 Satanic ritual abuse is discussed in detail in Chapter 5 of this Volume.

4 Freckelton, 1996, op cit, pp. 10 & 32.

5 Loftus & Ketcham, 1994, op cit, p. 58.

a6 Gelb & Waterstreet, 1996, op cit, pp. 1-2; See A. Gibbs, Submission to RCPS, 6/9/96, RCPS Exhibit 2529/156.
Gelb & Waterstreet, 1996, op cit, p. 2.
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4.33 The last-mentioned point is important because it does seem to be the case that there are
therapists, social workers, counsellors and others working in this field who:

sometimes claim themselves to have been survivors of childhood sexual abuse, and to
possess multiple personalities; and/or who

seem responsible for the detection of an undue proportion of patients with similar
problems.**®

The problems of therapist/patient transference, and of iatrogenic (that is, medically induced) disorder,
are so real that they should not be ignored when considering alternative explanations for recovered
memory.

CURrRENT TREND oF OPINION

4.34 There is currently a strong trend away from recovered memory,**® both in its therapeutic and
legal application, which has seen the formation of advocacy groups opposing the concept, including
support networks for those who claim they have been wrongly accused as a result of a false
memory.*° In addition, the label ‘false memory syndrome’ is now given by some to be:

a condition in which a person’s identity and interpersonal relationships are centred around a memory of
traumatic experience which is objectively false but in which the person strongly believes... The syndrome may
be diagnosed when the memory is so deeply ingrained that it orients the individual’s whole personality and
lifestyle, in turn disrupting all sorts of other adaptive behaviodfs.

4.35 In 1993 the American Psychiatric Association published a statement on recovered memories
of sexual abuse in which it made the following points:

it is not known how to distinguish, with complete accuracy, memories based on true events
from those derived from other sources;

it is not known what proportion of adults who report recovered memories of sexual abuse
were actually abused;

there is no completely accurate way of determining the validity of the claims of remembered
abuse in the absence of corroborating information; and

clinicians who have not had the training necessary to evaluate and treat patients with a
broad range of psychiatric disorders, are at risk of causing harm by providing inadequate
care for the patient’s psychiatric problems and by increasing the patient's resistance to
obtaining and responding to appropriate treatment in the future.**

4.36 In 1995, the American Medical Association’s Council on Scientific Affairs published a report,
on memories of childhood abuse which recommended adoption of a policy statement that:

The AMA considers recovered memories of childhood sexual abuse to be of uncertain authenticity, which

should be subject to external verification. The use of recovered memories is fraught with problems of

potential misapplicatioﬁ‘.23

“% 3. M. Booth, RCT, 3/9/96, p. 31428.

“9 Again the Commission acknowledges the substantial assistance it has received from the article by Freckelton, 1996, op cit, pp. 7-33.

eg. the FMS Foundation in Philadelphia, referred to in the American Professional Society on the Abuse of Children’s journal, The APSAC
Advisor, vol. 5, no. 3, Summer 1992, p. 24.

S. Armstrong, ‘Memory syndrome under scrutiny’, Law Society Bulletin , vol. 20, 1995, p. 21.

American Psychiatric Association Board of Trustees’, Statement on memories of sexual abuse, American Psychiatric Association, 1993,
reprinted in International Journal of Clinical and Experimental Hypnosis, vol. XLIl, no. 4, October 1994, pp. 261-64, RCPS Exhibit 2385. A
copy of this and of each of the guidelines and statements referred to in this section may be found in Volume VI, Appendix P8 of this Report.
American Medical Association Council on Scientific Affairs, Report on memories of childhood abuse, American Medical Association, 1994,
reprinted in International Journal of Clinical and Experimental Hypnosis , vol. XLIII, no. 5, April 1995, pp. 114-17, RCPS Exhibit 2385.
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4.37 The Royal Australian and New Zealand College of Psychiatrists in May 1996 adopted
guidelines for psychiatrists dealing with repressed traumatic memories which noted, among other
things, that:

memory is highly susceptible to influence and revision;

the psychiatrist can facilitate and maximise the therapeutic potential of any memory
recovery and respect the right of patients to secure their own uncontaminated memories,
but should maintain clinical neutrality in the consulting room and should support patients
rather than advocate for them as victims;

scientific studies and publications on this topic have burgeoned, but include controversial
and extremist works, and this has led to a disturbing increase in ‘repressed memory’ versus
‘false memory’ court cases and sensationalist popular press;

in this climate psychologically positive outcomes are largely made impossible but
psychiatrists should maintain ‘the hope of a clinical haven’ for those who need to explore
their own issues in a neutral, supportive environment; and

it is impossible to know what has occurred privately between two individuals, especially if
one of them is a child.***

4.38 Guidelines for practice have also been developed and issued by bodies such as the Australian
Psychological Society (1995), the British Psychological Society (1995), and the American Society of
Clinical Hypnosis.””®> Each recognises the need for care in relation to claims of recovered memory,
and the need to maintain an ethical and neutral approach.

4.39 The points of convergence in these various statements and guidelines were summarised by
Professor McConkey as follows:
childhood sexual abuse is an unfortunate reality that has sometimes devastating consequences;

memory is potentially unreliable and it is possible to hold memories that are not consistent with historical
fact;

repression of a memory of a traumatic incident such as childhood sexual abuse should not be rejected as
impossible, but it can not be accepted without question;

the presence of particular problems in adulthood can not be used as a reliable way of inferring that sexual
abuse occurred in childhood;

therapists should take care that in attempting to help their patients, they do not do more harm than good;
therapists’ responsibilities to their patients are best met through an approach of caution and care about
the assumptions that they make and the techniques that they use;

recovered memories of childhood sexual abuse may or may not be accurate, and independent
corroboration is the only way of determining this; and

therapists should be mindful that different assumptions, procedures, and demands operate in the clinical
and legal contexts; professional and ethical responsibilities are best met by avoiding the excessive
encouragement or discouragement of reports of childhood sexual abusé®

4.40 Professor Kevin McConkey has cautioned that:

the mechanisms used in memory recovery therapies tap into the same mechanism as those
underlying hypnosis, may lower critical judgment, and increase fantasy;

a2 Royal Australian and New Zealand College of Psychiatrists, Clinical memorandum #17, guidelines for psychiatrists dealing with repressed

traumatic memories, May 1996, RCPS Exhibit 2730/6.

Australian Psychological Society, Guidelines relating to the reporting of recovered memories, 1995, RCPS Exhibit 2385; Recovered
memories: the report of the working party of the British Psychological Society, 1995, RCPS Exhibit 2385; Guidelines for memory recovery in
therapy, adapted from those developed by the American Society of Clinical Hypnosis, RCPS Exhibit 2385. See Volume VI, Appendix P8 of
this Report for copies of some of these guidelines and statements.
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traumatic events are more likely to lead to the occurrence of recurrent and intrusive
memories than to repression or dissociation;*’

even if repression is recognised as a concept, it does not necessarily follow that a recovered
memory is historically accurate, or free of the distortions and constructive features of
memory generally;**® and that

the situation in therapy may be complicated by the tendency of therapists to accept and
confirm the validity of abuse memories at face value for fear of rejecting the patient and
causing secondary abuse through disbelief, a response which provides ‘the essential

approval for the patient to assume the validity of memories that may not be accurate’.*”

THeraPEUTIC OUTCOME

4.41 The dispute concerning the therapeutic value of memory recovery is no less divided or bitter
than that relating to its validity in achieving a disclosure of historic truth:

for some, the recovery of a memory of sexual abuse is an essential part of the therapeutic
experience and central to the successful outcome of treatment; and

for others, the process encourages an unhelpful/unhealthy attitude of victimisation and is
counterproductive to the successful outcome of therapy.**

4.42 The experts consulted by the Royal Commission informed it that, upon the current state of the
literature, there is no convincing clinical evidence that recovered memory leads to improvements in
well-being.”** Professor McConkey considered it more helpful to focus on present day problems and
to move forward from there, rather than locking the patient into past events which may intensify the
problems of the present.**

B. Law ENFORCEMENT

4.43 The concept of recovered memory has a very different relevance in the law enforcement
context. It is for this reason that the role of the therapist dealing with a victim of sexual abuse must
be carefully defined.

4.44 In a purely therapeutic role, it is not necessarily important for the therapist to know whether
the narrative account given is historically correct, nor is it necessarily a priority to place an alleged
abuser before a court. From a therapeutic viewpoint, it is appropriate to concentrate on recovery, and
it may be preferable to spare the patient the ordeal of being involved in a prosecution.**®
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McConkey, 1997, op cit, p. 70.

7 ibid, p. 59.

28 K. S. Bowers & P. Farvolden, 'Revisiting a century-old Freudian slip - from suggestion disavowed to the truth repressed’, Psychology Bulletin,
1996, vol. 199, pp. 355-380, cited by McConkey, 1997, op cit, p. 59.

McConkey, 1997, op cit, pp. 66-67; K. M. McConkey, RCT, 20/2/97, pp. 36009-10; See also Blaszczynski & Mason, 1995, op cit, p. 9.
McConkey, 1997, op cit, p. 67.

K. M. McConkey, RCT, 20/2/97, p. 36019; A. Gibbs, RCT, 30/10/96, pp. 33687-88; A. Blaszczynski, RCT, 30/10/96, pp. 33714-15; S. M.
Booth, RCT, 3/9/96, pp. 31429-30. See also, McConkey, 1997, op cit, p. 68; Blaszczynski & Mason, 1995, op cit, pp. 12-13.

“2  K.M. McConkey, RCT, 20/2/97, pp. 36011 & 36014.

“3 McConkey, 1997, op cit, p. 62; K. M. McConkey, RCT, 20/2/97, p. 36037.
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4.45 The difference between the investigative and therapeutic role in dealing with the concept of

recovered memory are succinctly encapsulated in the following table:***

INVESTIGATIVEROLE THERAPEUTICROLE
Objective Subjective

Historical truth Narrative truth
Emotionally neutral Emotionally oriented

Goal is no change Goal is change
Suggestions undesirable Suggestions required

Leading questions avoided Leading questions required
Video taping required Recording considered intrusive

4.46 Where a complainant has recovered a previously absent memory of abuse, or had a patrtial
memory improved, then decisions are likely to be required as to the reception of evidence from two
sources:

the complainant, concerning the details of that memory; and

an expert or experts concerning the mental process generally by which a memory can be
repressed and recovered, and specifically the experience and status of the complainant.

4.47 Different considerations apply, since the first source gives ‘direct evidence’ of the abuse,
which often is the only evidence available. The second source does not give evidence of the original
event. The expert is called to support the complainant’s evidence, primarily in a counterintuitive role
to explain to the jury why it was that:

no complaint was made at the time of the offence; and that

contrary to usual experience, the memory was not retained uninterrupted by the
complainant, that is in a role akin to the child abuse accommodation syndrome and battered
woman syndrome, each of which has general acceptance.

In addition the expert withess may be sought to bolster the account of the complainant.

4.48 A further question can arise in relation to a complainant who had some independent
recollection of the abuse, but who for therapeutic reasons subsequently received treatment, for
example, in the form of hypnotherapy, which it is then argued, has affected his or her reliability as a
withess.

THe CompLAINANT ’s EviDENCE

4.49 In some jurisdictions guidelines have been developed for the admissibility of the matters
remembered by the complainant where, as the result of therapy or certain therapeutic techniques,
their memory of abuse has been either recovered or improved.

450 The California Evidence Code prescribes a series of requirements for hypnotically induced
evidence. It provides:

(&8 The testimony of a witness is not inadmissible in a criminal proceeding by reason of the fact that the
witness has previously undergone hypnosis for the purpose of recalling events which are the subject of
the witness’ testimony, if all of the following conditions are met:

(1) The testimony is limited to those matters which the witness recalled and related prior to the
hypnosis.
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(2) The substance of the pre-hypnotic memory was preserved in written, audiotape, or videotape form
prior to the hypnosis.

(3) The hypnosis was conducted in accordance with all of the following procedures:

(A) A written record was made prior to hypnosis documenting the subject’'s description of the
event, and information which was provided to the hypnotist concerning the subject matter of
the hypnosis.

(B) The subject gave informed consent to the hypnosis.

(C) The hypnosis session, including the pre- and post-hypnosis interviews, was videotape
recorded for subsequent review.

(D) The hypnosis was performed by a licensed medical doctor, psychologist, licensed clinical
social worker, or a licensed marriage, family and child counselor experienced in the use of
hypnosis and independent of and not in the presence of law enforcement, the prosecution,
or the defence.

(4) Prior to admission of the testimony, the court holds a hearing pursuant to Section 402 of the
Evidence Code at which the proponent of the evidence proves by clear and convincing evidence
that the hypnosis did not so affect the witness as to render the witness’ pre-hypnosis recollection
unreliable or to substantially impair the ability to cross-examine the withess concerning the witness’
pre-hypnosis recollection. At the hearing, each side shall have the right to present expert
testimony and to cross-examine witnesses.

(b) Nothing in this section shall be construed to limit the ability of a party to attack the credibility of a witness
who has undergone hypnosis, or to limit other legal grounds to admit or exclude the testimony of that
. 435
witness.

451 Without compliance with these requirements, it seems that the per se exclusionary rule
. 436
applies.

452 The requirements in the Californian Code have been adopted judicially, with some
modifications, in New Zealand®’” and in NSW.**® As such they are guidelines for the assistance of the
court in determining whether to receive the evidence, but do not have legislative force to demand
compliance as a precondition for admissibility.
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4.53 The guidelines put forward by the New Zealand Court of Appeal™ are in the following terms:

... in all cases where the Crown proposes to call post-hypnotic testimony:

1. The fact that the witness was hypnotised should be disclosed to the defence, and all relevant transcripts
and information provided on request.

2. If objected to, the evidence should be excluded unless the Judge is satisfied that it is safe to admit it in
the particular circumstances.

3.  The Judge should have regard to whether the hypnotism was carried out by a qualified person
independent of the police and the prosecution, and with sufficient safeguards against the influencing of
the subject by suggestions or otherwise.

4. Pending the establishment of New Zealand guidelines, in deciding whether safeguards are sufficient
reference may be made to overseas guidelines, such as the Californian section set out in this judgment.
They are not mandatory in New Zealand but indicate standards to be aimed at as far as reasonably
possible.

5.  The Judge should also have regard to the strength of any confirmatory or supporting evidence to be
called by the Crown. This applies in all cases but is especially important in relation to any recollection or
purported recollection which is not proved by the Crown to have existed before hypnotism.
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California Evidence Code , (West's 1997 Compact Edn), West Publishing Co., St Paul, 1996, s. 795.
4% People v Shirley (1982) 31 Cal.3d 18; and People v Guerra (1984) 690 P.2d 635 (Cal. 1984).

“" Rv McFelin (1985) 2 NZLR 750.

“8 Ry Jenkyns (1993) 32 NSWLR 712.

“ R v McFelin (1985) 2 NZLR 750 at 754-755.
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6. If he admits the evidence, the Judge should warn the jury of the special need for caution before relying
on post-hypnotic evidence. The warning need not be in any particular terms but should adequately alert
the jury to the dangers referred to in this judgment.

454 In NSW*° where it has been held appropriate to follow the New Zealand guidelines in relation
to hypnotically induced testimony, it has additionally been made clear that the onus lies upon the
party seeking to introduce the evidence to establish that it is sufficiently reliable, and to provide a
prima facie reason for its admission.***

455 Guidelines have similarly been developed by the Home Office in England and given judicial
endorsement by the UK Court of Appeal:

(1) Before the hypnosis begins, the hypnotherapist should take a resume of the witness’ recollection of the
events in question in case fresh information may be revealed which would make it unnecessary to
proceed with the session.

(2) The whole of the interview, including the taking of the statement, should be video recorded, particularly if
there is any risk that the witness may have to give evidence in court.

(3) If there is any possibility of the witness giving evidence in court, the video recording should be treated as
an exhibit and transcribed in full.

(4) The hypnotherapist should make a short written statement recording the fact that the interview has been
undertaken.

(5) If any additional information, which is relevant to the offence, is obtained during the period of hypnosis, a
fresh statement should be taken from the witness in the normal way at least 24 hours later. The officers
taking that statement should take great care not to prompt the witness by revealing knowledge of any
fresh information obtained under hypnosis.

(6) If the case is to be brought to court, the Crown Prosecution Service should be fully informed about any

resort to hypnosis!*?

456 In the NSW case, R v Tillott*® a similar approach was taken in relation to EMDR, following
assessment by the NSW Court of Criminal Appeal that, as a technique it presented similar risks of
suggestibility, confabulation, pseudomemory, increased witness confidence, and possible falsity of the
recovered memory, as associated with memories allegedly recovered under hypnosis.

457 Although the case was decided on admissibility by reference to non-compliance with the
guidelines, it seems that it was also regarded as one suitable for an exercise of the discretion to
exclude the evidence for unfairness, or upon the basis that its probative value would have been
outweighed by its prejudicial effect.***

4.58 The distinction drawn in an earlier case in Western Australia**® between the use of EMDR for
therapeutic purposes, as distinct from investigative or forensic purposes, was not accepted in R v
Tillot. The purpose for which the technique is used can have no bearing on admissibility - any effect it
has on memory, and the sufficiency of the protocol used for its validity, are the same.

459 The need for the prosecution to disclose to the defence any material in its possession
concerning the circumstances in which the complainant in a child sexual abuse case has recovered a
memory of abuse, or otherwise concerning the complainant’s mental state, has also been confirmed
by the NSW Court of Criminal Appeal.**

“° Ry Jenkyns (1993) 32 NSWLR 712 at 714.

*“' cf Wendo v The Queen (1963) 109 CLR 559 at 572-73.

w2 R v Browning (1995) Crim.L.R. 227 at 288.

“3 Ry Tillott, (1995) 38 NSWLR 1.

a See now the Evidence Act 1995 , ss. 135 & 137; and R v Haywood (1994) 73 ACrimR 41.
5 RvJ(No2) (1994) 13 WAR 346.

“5 Reginav CPK, Unrep., NSWCCA, 21/6/95 at p. 10.
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4.60 In response to these decisions, the Commissioner of Police has issued revised instructions in
relation to the use of hypnosis and EMDR, which conforms with a statement of practice prepared by
the Office of the Director of Public Prosecutions (ODPP).**" The ODPP has advised that the
evidence should be limited to matters which the witness has recalled and related prior to such
intervention (that is, the original recollection). Details recalled for the first time in the course of, or
following EMDR, can be called in support of the original recollection but not otherwise.

4.61 From the evidence presented to the Royal Commission and from its review of the literature, it
seems that whatever form of therapy is used to bring about a recovery or enhancement of a
memory,** similar risks arise. Short of corroboration, there can be no certainty whether the memory
is true or false. Spontaneous recovery, or recovery occurring outside a therapeutic setting, is in a
somewhat different position, since no guidelines could be developed to meet that case. However,
similar questions as to reliability, and as to discretionary exclusion still arise.

ExperT EviDENCE

4.62 The reception of expert evidence in this area, and its use by a jury, raises different
considerations, depending on whether it is called to:

explain the workings of memory and the concept of recovered memory;

identify the complainant’s symptoms, and explain the circumstances in which the memories
were recovered;

suggest that the complainant’'s symptoms are consistent with the symptoms of recovered
memory; or

conclude that the complainant is experiencing recovered memory syndrome.

4.63 Within the United States, reception of expert evidence concerning recovered memory has
fallen to be determined according to either of two tests applicable to scientific evidence:

in proceedings governed by the Federal Rules of Evidence, the Daubert*®® test of

falsifiability applies, and on current authority would probably lead to exclusion of the
evidence;*° and

in other proceedings, the Frye test,”" which turns upon whether the theory has gained

general acceptance within the relevant scientific community, applies. Similarly, upon the
current state of the debate, inadmissibility would be likely to follow.

464 In New Zealand, expert evidence has been permitted to allow the jury a means of
understanding the manner in which human memory works, and of its capacity to be affected by the
psychological defences of dissociation and denial.*** The admissibility of similar evidence has been
approved by Canada.*”

4.65 Expert evidence of the kind previously mentioned faces several problems, both in relation to
its admissibility and discretionary exclusion. Questions to be addressed,”* and considered later in
this Report* turn upon the:

had NSW Police Service, Commissioner’s Circular 96/96, 18/11/96. See Volume VI, Appendix P9.

N. Hampton, ‘Recovered memory syndrome v false memory syndrome’, New Zealand Law Journal , 1995, p. 154.

w9 Daubert v Merrell Dow Pharmaceuticals , (1993) 125 L Edn 2d 469.

“0 New Hampshire v Hungerford & Morahan , Unrep., Superior Court, New Hampshire Hillsborough Country, Groff J, 23/5/95.
' Frye v United States (1923) 293 F. 1013.

“2 Reginav R (1994) 11 CRNZ 402.

3 R v Norman (1993) 87 C.C.C.(3d) 153.

“* " Freckelton, 1996, op cit, p. 27.

See Volume V, Chapter 15 of this Report.
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admissibility of expert evidence which is essentially oath helping®*® and not an exception to

the common knowledge exclusionary rule (where that rule is preserved);**’

appropriateness of leaving it to jurors to reach a decision as to the truth of the complainant’s
memory by reference to expert evidence on a topic of some complexity on which there is no
scientific certainty or consensus, and upon which they are likely to receive conflicting
expressions of opinion;**® and upon the

danger of a jury attributing undue significance to the evidence by reason of its apparent
scientific basis.

C. CoNCLUSIONS

4.66 Questions concerning:
the admissibility of the complainant’s recovered memory of sexual abuse;

the admissibility of expert evidence in this area, (in respect of which the onus lies on the
prosecution); and

the discretionary exclusion of the evidence (in respect of which the onus lies on the
defence);

are essentially for the courts to resolve. The Royal Commission does not recommend any
amendment of the Evidence Act 1995 in this regard. The position will require review in the light of
current expert opinion, which may reach greater consensus after further research.

4.67 However, for the meantime the Commission considers that considerable care needs to be
exercised in this area. It would be appropriate for the guidelines issued by the Commissioner of
Police relating to the use of hypnosis in recovering memory**® to be extended to encompass all forms
of therapy and therapy techniques by which memories are recovered or enhanced.

4.68 Itis important in any case of this kind to determine:

the time at which there was a first recovery of memory, and the circumstances in which it
occurred;

the extent to which that memory expanded or changed;
whether there has been any intervention by a therapist or counsellor, and if so:
- the date/s and extent of that intervention;
- its nature;
- the modality of any treatment provided;
- the existence of any suggestive influence during the intervention;

- whether the therapist claims personally to be a ‘survivor’ and to have disclosed that
fact to the complainant; and

- the personality type, mental status, and vulnerability to suggestion, of the
complainant;

“% RvHaywood (1994) 73 ACrimR 41.

7 It has been abolished in NSW by the Evidence Act 1995. See Murphy v The Queen (1989) 167 CLR 94; Lavallee v The Queen (1990) 55
C.C.C.(3d) 97 at 112; and R v Runjanjic (1991) 53 ACrimR 312.

8 Chamberlain v The Queen (1984) 153 CLR 521 at 558.

“% See Volume VI, Appendix P9 of this Report.
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whether the complainant has had any exposure to outside influences which may have been
suggestive of him or her having been a victim of abuse; that is through incest or survivor
groups, attendance at relevant conferences, the reading of books or newsletters, or through
the viewing of films or TV programs dealing with the topic; and

whether there is any corroboration available.

4.69 Of paramount importance in this inquiry is the first of these questions. If in fact the memory
was ‘recovered’ before any outside influence, or has always been present but suppressed out of fear
or shame or other pressures, then the fact of some later intervention or treatment is far less
significant. Later intervention cannot be entirely ignored, as it raises the possibility of the original
recollection having been altered, or of the complainant having become more convinced of the truth of
the original recollection and therefore more convinced as to its validity. If on the other hand the
memory has always been present it may be more persuasive.

4.70 From a therapeutic perspective there is a pressing need for impartial, but conclusive research,
to:

determine whether the theories of repression and dissociation of memories, and their
recovery through psychotherapy or other forms of therapy, are valid,;

identify the need for appropriate protocols and therapy techniques to avoid the risks of
confabulation and false memories; and to

assess the therapeutic worth of memory recovery and associated modalities of treatment.

4.71 This is important not only for complainants, but also for those who are alleged to have been
their abusers, each of whom is potentially a secondary victim of therapeutic rather than sexual abuse.
It is also important for those who advocate and practice any form of memory recovery therapy since
recent experience in the United States shows that they are vulnerable to civil action at the suit of their
patients, and of the alleged offender where the memory is later proved to be false. For their
protection, guidelines are needed to identify what a therapist needs to disclose to a patient about a
therapy technique in terms of its potential benefits and risks, in order to obtain the patient’s informed
consent prior to using the technique® and to identify what therapy techniques have been accepted
professionally.

4,72  Additionally, this is an area that is ripe for complaints to professional or regulatory bodies such
as the Health Care Complaints Commission, the Medical Board and the Psychologists Registration
Board. Each has in recent times received complaints in relation to the treatment of patients who have
‘recovered’ their memories of child sexual abuse, particularly satanic ritual abuse. In one such case
referred to the Health Care Complaints Commission, the investigation was terminated on the basis
that the counsellor was an unregistered health practitioner.*® This case confirms the need elsewhere
addressed for registration of all persons purporting to work as health practitioners.*®”

4.73 Finally, it is to be observed that with justification, the law is most cautious in allowing the
admission into evidence of memory said to be recovered under hypnosis or by other similar
therapeutic techniques. The reasonable juror is likely to be sceptical or puzzled by any attempt to
separate or distinguish imagination from reality in such circumstances. In the view of this
Commission the present restrictions appropriate to the admissibility of such information in legal
proceedings should in no way be relaxed unless and until there is strong consensus amongst experts
as to the overall reliability of the information so adduced.
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Blaszczynski & Mason, 1995, op cit, p. 11.
Health Care Complaints Commission, Statement of Information, 15/10/96, RCPS Exhibit 5874C.
See Chapter 9 of this Volume and Volume V, Chapter 17.
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CHAPTER 5

Satanic RituaL ABUSE

5.1 Of all the allegations of sexual abuse, those involving activities commonly described as
‘satanic ritual abuse’ (SRA) are the most controversial and difficult to investigate. Various practices
potentially fall within this category of abuse:

those that are perpetuated by followers of the occult, or Satanism, the primary purpose of
which is to comply with a prescribed ritual or ceremony;

bizarre sexual practices or fetishes repeated in a ritualised way, the primary motivation for
which is not some spiritual need but sexual gratification;

sexual activity in the context of symbolism, or activities with religious, satanic, supernatural,
or magical (or mystical) connotations, or involving storybook or cartoon characters or
clowns, employed for the purpose of coercing unsophisticated victims into submission and
silence, or to confuse them by the combination of abuse and play into assuming that nothing
was wrong (pseudoritual abuse); and

ritualised sado-masochistic sexual activity, sometimes accompanied by accidental death or
murder.

5.2 By reason of:
the interest of the Royal Commission in the Seabeach Kindergarten case;**®

the number of letters and telephone calls received by the Commission alleging the
existence of rings of offenders engaged in SRA; and

comments on the subject of SRA by holders of public office;

the Royal Commission made a careful examination of several past cases of alleged SRA, undertook
a literature review on the subject, and consulted with, and took evidence from, a number of experts in
the field, including psychiatrists and psychologists.

5.3 The Commission also carried out some inquiries into the somewhat non-specific allegations it
received of current offences of this kind. Although it was unable to find sufficient evidence to justify
further inquiries, the information received has been exhibited confidentially and disseminated to the
Police Service for intelligence and possible further investigation.

A. DEFINITIONAL ISSUES

5.4  The label ‘satanic ritual abuse’ which attaches to this type of abuse is not entirely appropriate.
Although the phenomenon has been given a great deal of prominence in seminars and conferences
conducted by those involved in law enforcement and health, in the media and in popular, academic
and professional literature, there is no agreement as to whether it warrants a special label.

5.5 Common features described in these various sources include some or all of the following:

symbolism, (including pentagrams, crucifixes, demons, altars, masks, cloaks, candles and
the like) which is not always pagan but often Christian;

“  See Chapter 7 of this Volume.
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physical abuse (including torture, letting of blood, bondage, flagellation, confinement,
sacrifice and mutilation of animals and babies, abortions, vampirism, cannibalism, and
various forms of medical experimentation or play);

ritual mind altering chanting or singing, or stupefying drugs;

mind control achieved through fear, brainwashing, programming, indoctrination, hypnosis,
drugs, magical surgery and supernatural powers;

degradation through consumption of urine, semen or faeces; and

photographing and filming of the activities.

5.6 None of these features have of themselves a sexual connotation, but when accompanied by
sexual molestation of children who are made to observe or participate, they commonly attract the
label ‘satanic ritual abuse’.

5.7 Those who write about these experiences often imply a continuum of behaviour and a common
conspiracy, sometimes extending beyond national boundaries, in which significant elements are said
to include:

the involvement of senior public officials, judges, police, the clergy, medical practitioners,
morticians and others who are able to suppress all evidence and contain any investigation;

the involvement of families on an inter-generational basis, some of whom act as ‘breeders’
to give birth to and rear children for the sole purpose of ritual sacrifice;

the involvement of kindergarten teachers or staff of day care centres who abduct and abuse
children during the day; and

the existence of a trade in child pornography fuelled by these practices.

5.8 Any attempt to group these activities is not free from difficulty. In particular:
problems arise in defining Satanism or ritual abuse in any uniform way;***

the various activities identified may be no more than the modus operandi of individual
offenders motivated by different reasons, ranging from the excessive religiosity of the
mentally disturbed, through idiosyncratic psychosexual aberration, to the simple desire to
control, manipulate, confuse or frighten a child into co-operation and silence;*** and

the demonisation of offenders by classifying them as satanic abusers, or by alleging they
are part of a vast satanic conspiracy may be unhelpful in that it immediately attracts
scepticism to any case where ritual or sadistic behaviour is involved.*®

5.9 In so far as there is any common theme in these ‘cases’ they seem to share the following:
sexual abuse;
multiple young victims;
multiple offenders;
mind controlling tactics;

bizarre or ritualistic behaviour; and

a6t K. V. Lanning, Satanic, Occult, Ritualistic Crime: A Law Enforcement Perspective, National Center for the Analysis of Violent Crime, FBI

Academy, Quantico, 1989, RCPS Exhibit 2538/5, pp. 9-14; see also K. V. Lanning, RCT, 5/9/96, p. 31592.
“ R.K.Wyre, RCT (video link to Birmingham, UK), 26/4/96, pp. 24241-43.
% R.K.Wyre, RCT (video link to Birmingham, UK), 26/4/96, pp. 24243-44.
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continuity of behaviour.

5.10 By reason of the definitional difficulties, Mr Kenneth Lanning prefers to refer to these kinds of
cases as ‘multi-dimensional child sex rings™® which from his experience in the United States of
America, typically involve one of four scenarios:

adult ‘survivors’, nearly always women, who during therapy for a variety of personal
problems, reveal previously unrecalled memories of bizarre childhood victimisation at the
hands of multiple offenders, and who are frequently diagnosed as suffering from multiple
personality disorder;

day care cases involving children of both sexes who reveal victimisation by staff wearing
costumes and engaging them in strange games, which are often allegedly accompanied by
photographing or filming of the activities;

family/isolated neighbourhood cases involving victimisation within a family or extended
family, very often of a religious, conservative bent; or

custody/access cases, which as the context suggests emerge in the course of bitter
disputes, and are sometimes accompanied by diaries or tapes of interviews conducted by
parents with the children involved.*®

Each of these scenarios has arisen in Australia.*®®

B. SRA - Fact or FicTioN?

5.11  Without doubting the strength and sincerity of conviction of those who claim to be survivors of
SRA, a number of difficulties arise, at least in relation to the more florid and complex cases.

5.12 From a law enforcement perspective:

rarely, if ever, are bodies of the ‘victims’ or their graves found,*” nor do neighbours, friends
or relatives report children missing in the numbers required to account for the allegations;

there is rarely, if ever, any evidence of the kind which can be confirmed by modern forensic
technology;*"™*

signs of physical injury in the form of scarring, burns and the like, are not found upon
medical examination of ‘victims’ who report torture of the most extreme and prolonged kind,;
more often than not the medical examination fails to confirm the abuse as alleged;

in cases of criminal conspiracy, inter-group jealousies or disputes inevitably develop and
throw up an informant. In cases of SRA, this rarely if ever occurs. Similarly a co-
conspirator who is otherwise in trouble, and prepared to supply information in return for an
immunity or assistance in sentencing, rarely emerges;

again, contrary to experience with child sexual abuse generally, most of the offenders are
reported to be females;

An alternative term which has emerged is ‘sadistic ritual abuse’, see K. V. Lanning, 5/9/96, RCT, p. 31592.

Lanning, 1989, op cit, p. 16; K. V. Lanning, Child Sex Rings: A Behavioral Analysis for Criminal Justice Professionals Handling Cases of Child
Sexual Exploitation, National Center for Missing & Exploited Children, 1992, RCPS Exhibit 2538/3, pp. 308 & 325-32; K. V. Lanning, RCT,
5/9/96, p. 31590.

eg. R v J, Supreme Court of Western Australia, 17/10/94-27/11/94, also known as the Bunbury case in which a father was accused of 25
years of sadistic abuse by his daughters; the Seabeach Kindergarten case as referred to in Chapter 7 of this Volume; and the Task Force
Disk investigation, see below in this chapter.

The House of Horrors case in England, and the recent killings in Belgium, are possible exceptions although whether they constitute SRA
cases or sadistic serial killings of a different genus is difficult to determine, at this stage.

an K. V. Lanning, RCT, 5/9/96, p. 31587.
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although many ‘victims’ claim that photographs are taken and videotapes made of the
activity, visual records of the kind are rarely found, nor does the large amount of child
pornography in circulation portray the bizarre and ritualistic activities described; and

so many people tell the same story, and allege the involvement of so many others in the
events that it is difficult to see how there could not be independent evidence, or knowledge
of it on the part of persons outside the alleged rings.

5.13 From a common sense perspective, while it must be recognised that apparently respectable
and successful members of the community do commit child sexual abuse, a quantum leap in
credibility is required to suppose that they would do so in the bizarre, ritualistic way described, which
includes the infliction of serious, even fatal, injury and mutilation upon their own children.

5.14 From the perspective of health care professionals, there is an enormous polarisation of
opinion, with almost no middle ground. For many, their concerns relate to the circumstance in which,
and means by which, memories are recalled of these experiences, or histories are taken from the
alleged victims:

in the case of adult ‘survivors’, the disclosure almost invariably emerges in the course of
therapy for a variety of personal problems, and with the assistance of a therapist who very
often claims a shared experience and ‘expertise’ in SRA cases; and

in the case of children, the disclosure very often emerges in circumstances where there has
been contamination through leading questions, or close contact between the families of the
‘victims'.

5.15 Those therapists who accept the truth of their patient’s claim of SRA experiences emerging in
the course of memory retrieval techniques, almost invariably report the presence of post traumatic
stress disorder, multiple personality disorder, or some other form of dissociative disorder. Treatment,
however, seems not necessarily to reduce the symptomatology, although again there is a polarisation
of opinion on this. Some experts claim that the process of disclosure by patients, the subsequent
realisation that they are not alone, and their attachment to support groups is wholly beneficial.*
Others report it to be counter-productive and accompanied only by deterioration in the condition.*”

ALTERNATIVE EXPLANATIONS

5.16 If the allegations are untrue, then consideration needs to be given to the question: Why are
so many victims alleging things that do not seem to be true? Mr Lanning has identified a series of
possible alternative answers.*”* They include:

pathological distortion - errors in processing reality influenced by underlying mental
disorders, such as dissociative disorders, borderline or histrionic personality disorders, or
psychosis, which manifest themselves in false accounts of victimisation in order to gain
psychological benefits such as attention and sympathy (factitious disorder);

eg. R. Fredrickson, Repressed Memories: a Journey to Recovery from Sexual Abuse , Simon & Schuster, New York, 1992.
n eg. S. M. Booth, RCT 3/9/96, pp. 31429-30.
K. V. Lanning, 1989, op cit, pp. 21-24; K. V. Lanning, RCT, 5/9/96, pp. 31589-90.
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the development of pseudomemories, which ‘victims’ eventually come to believe, through
dreams, substance induced altered states of consciousness, group influence, hypnosis and
exposure to similar accounts through books, film or television, with which the subject
identifies emotionally;

traumatic memory - distortion of reality and confusion of events arising out of fear and
severe trauma, which may be part of an elaborate defence mechanism;

normal childhood fears and fantasy, in which children describe their victimisation in terms
of evil as they understand it, that is, by reference to ghosts and monsters;

misunderstanding, confusion and trickery attributable to:

- the problems young children have in giving accurate accounts of sexual activity for
which they have little frame of reference;

- the use of drugs to deliberately cause confusion; or

- the introduction of elements of Satanism, the occult, or simple magic into sexual
exploitation, to confound or intimidate the victims, or to ensure its rejection as
nonsense if it is ever reported;*”

exposure to urban legends which have been the subject of discussion at conferences held
by health professionals or law enforcement agencies, and then blown up by the mass media
because of their bizarre and attention grabbing nature;

the result of overzealous interviewers, including family members, medical practitioners,
therapists, social workers, law enforcement officers, or any combination thereof, who may
have been hypervigilant and made unfounded assumptions or misinterpreted the histories
given, and used leading questions, which result in the victim ‘adopting’ the version repeated
back to them;

the result of overzealous parents who have heard of allegations of SRA that may possibly
involve their own children, then unwittingly contaminated their children’s minds when asking
them questions about the allegations; and

recovered memory - for some adults, the emergence of a previously unrecalled memory of
child sexual abuse, particularly of a bizarre and serious kind, may provide a welcome
explanation for the problems that led them to seeking counselling, and may be seen by
them and their therapist as a first step towards recovery. For others there may be quite
different advantages in a recovered memory or disclosure of SRA, including:

- the use to which it can be put in a custody dispute;
- the possibility of receiving victim’s compensation; and

- the possibility of being awarded civil damages.

5.17 In any examination of this topic, it is important not to overlook the environment in which SRA
has emerged:

fear of satanic or occult activity has peaked from time to time throughout history, although
not always with the same focus; concentration on unexplained deaths, desecration of grave
sites, and animal mutilation in earlier times having now given way to allegations of satanic
ritual abuse;
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R. K. Wyre, RCT (video link to Birmingham, UK), 26/4/96, pp. 24243-44.
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similarly, conspiracy theories, which traditionally are heavily dependent on a belief in high
level complicity and cover-up, come and go. Many of the allegations are subsequently
accepted as having been unfounded but while current attract strong public interest and
support;

during the 1980s, a series of powerful texts providing graphic accounts of SRA began to

emerge, commencing with ‘Michelle Remembers’,*”® and followed by works such as ‘Satan’s
Underground’,*”” ‘Satan’s Children’,*”® ‘Remembering Satan’,"”* and in Australia the

newsletter ‘Beyond Survival’;

these texts gave rise to radio and television documentaries and chat shows*° which

reported the experiences recounted in the texts as though they were proven fact, and then
expanded upon them with further stories from alleged survivors, or with comments by
‘experts’;

a large amount of fictional but sexually explicit, violence-orientated and occult material has
been available in the form of films,*** videotapes, and video games, along with heavy metal
and other music with an emphasis on similar themes, to which many children and adults
have at least some exposure;

contemporaneously with the emergence of accounts of SRA the concept of ‘recovered
memory’ came into vogue, utilising a range of techniques such as hypnosis (which is
notoriously capable of leading to confabulation and pseudomemory), age regression, primal
therapy, guided visual imagery, inner-child therapy, focused attention, Eye Movement
Desensitisation and Reprocessing (EMDR), and the other techniques discussed earlier in
this Report;**

as accounts of recovered memory emerged, and public interest was roused, there has been
a virtual growth industry in therapists, counsellors, SRA survivor support groups and the
like, some of whom publish newsletters, arrange meetings and otherwise share experiences.
Some of these therapists appear to be driven by an almost religious fervour to stamp out
child sexual abuse, or by a paranoia about SRA which lead them to a hypervigilant detection
of past abuse in almost every person they treat;

the practices of those allegedly involved in SRA were given recognition by a series of
conferences, the first of which in Australia seems to have been a Ritual Abuse Conference
in Sydney in 1991. That was followed, amongst others, by a Conference for Incest
Survivors in July 1992 (which featured workshops on ritual abuse), a conference convened
by the Australian Association of Multi Personality and Dissociation in 1992, and national
meetings of Ritual Abuse Survivors and Supporters in 1992 and 1993;

young children today interact socially much more extensively, and at a younger age than in
the past. They are encouraged to be more verbal, and they have considerable opportunities
for sharing experiences through play and talk. In these exchanges, bodily functions and
curiosity about sexual matters are of considerable interest, an interest which may be fanned
and distorted into bizarre dimensions in the accounts given by children who have in fact
been the victims of molestation, psychological abuse or physical abuse at home; and

at an adult level, a similar exchange of information, and encouragement or reinforcement of
recovered memory of SRA, can be provided through group therapy sessions and SRA
support networks.
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M. Smith & L. Pazder, Michelle Remembers , Congdon and Lattis, New York, 1980.

L. Stratford, Satan's Underground , Harvest House, Eugene, 1988.

R. S. Mayer, Satan’s Children , Putnam, New York, 1991.

L. Wright, Remembering Satan , Serpent’s Tail, London, 1994.

eg. Documentary of ritual abuse, I. Leslie, The Devil Made Me Do It, Channel 10, 11/9/90; Ritual and Satanic Abuse, Channel 10 News,
28/10/91-31/10/91, RCPS Exhibit 2732C/17.

eg. films such as ‘Rosemary’s Baby’, ‘Nightmare on Elm Street’ and ‘The Omen’.

See Chapter 4 of this Volume.
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5.18 Of some concern was the release in 1993 of the document ‘Ritual Abuse Information for
Health and Welfare Professionals’ by the NSW Sexual Assault Committee, under the auspices of the
Ministry for the Status and Advancement of Women.*””® Looked at it in the most favourable light
possible, it was a thoroughly uncritical and unscientific review of the topic. It signified the ‘official
recognition of ritual abuse within Australia’, and reported activities uncovered, and modus operandi of
perpetrators, as though they were proven facts, without any mention of the fact that virtually all of
these cases and recovered memories had been hotly contested. There was no balance in the
document, which has since been reprinted, the views of critics having been either ignored, discounted
or misrepresented, and no caution having been sounded as to the need for extreme care.

5.19 Moreover, the document provided a catalogue of ‘Indicators and Effects’ of SRA for the use
of:

those working in organisations and agencies who provide counselling and/or support to child and adult
survivors of ritual abusé™

Such lists of signs or symptoms can very quickly become misused in the hands of the inexperienced
or inexpert ‘diagnostician’ who can place too much reliance on them or ignore other possible
causation for the indicators listed. At best they are extremely limited diagnostic tools.

C. Task Force Disk

5.20 Task Force Disk was a major police investigation in NSW in 1990 into allegations of SRA
reported by the parents of two children, a boy and a girl then aged eight and six years. It was the first
case of SRA in this State to have been investigated in any depth and as such provides a relevant and
helpful study into the way the Police Service responds to such cases. The investigation was, on any
view, comprehensive. A Task Force was formed, over 370 interviews were conducted, a covert
operation was mounted, surveillance was employed, and the assistance of the Australian Federal
Police, Scotland Yard, the Federal Bureau of Investigation (FBI), and others was called upon.

Backcrounp To Task Force Disk

5.21 In essence, it was alleged by the parents that:*®

a named male member of a Christian Church in Sydney and other members of that Church
were involved in the sexual and satanic abuse of children, particularly the two children of
the informants;

the abuse occurred when the children attended Sunday school, and came to light in
September 1989, when members of the Church, including the alleged principal perpetrator,
visited their home to make inquiries as to why the children had failed to attend over several
Sundays;

when the six year-old boy was questioned by his mother about a conversation she had
overhead between him and the alleged principal perpetrator during the visit, the boy
informed her that this person had hurt him and had anally penetrated him;

the boy subsequently disclosed to his de facto father that sexual abuse had occurred in the
‘sick bay’ at the Sunday school, with several children and adults being present, the latter in
black clothes. Six other children including his sister were named as having been present;

s E. O'Donovan, Ritual abuse: information for health & welfare professionals, NSW Sexual Assault Committee, Kings Cross, RCPS Exhibit

3252.

" ibid, at Doc. 1730179.

@ NSW Police Service, Task Force Disk Report, 1991, RCPS Exhibit 2731C, Annexure 2, Records of interview with mother, March 1990;
Annexure 3, Records of Interview with de facto father, March-April 1990.
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either in the course of this discussion, or subsequently, the boy reported that the principal
perpetrator's mother (who at this time was aged in her eighties) was involved in the abuse.
The boy reported that she would jump on the bed in the ‘sick bay’ and rub her breasts, while
adults standing around in black coats did ‘naughty things to her’;**°

later when the girl was questioned by her mother she confirmed that, while nothing had
happened to her, the children were abused in the way described by her brother. The mother
reported her as saying:*®’

All the adults stand around in a circle with a star with candles on the points of the star and they all
stand in different places in the circle ... the old lady, [name], she’s the ‘hag’, she’s the ‘boss’, she says
these words and the smoke comes up, and that's the demon. They bang a drum like boom boom
noise, and that's when all the rude things happen, with all the adults and all the children in the sick bay
room ... It happened at the Camp too. | heard the kids crying. | saw [name] and [name] bent over at
the same time with [name] and another man doing it to them - the same thing that [name] did to
[name].

5.22 The matter was reported by the parents to the Police Service and to Family and Community
Services (FACS). The boy was subsequently examined at Royal Alexandra Hospital for Children
(RAHC) and found to have a fissure which could have been consistent with forced anal dilation. No
evidence of trauma or penetration was found in relation to the girl. At that stage, after interviewing
the children, police from the Child Mistreatment Unit (CMU), concluded that the evidence of the
children was too contaminated to use, and that the boy was too young to be a reliable witness.

5.23  Mrs Grusovin, the Shadow Minister for FACS, took up the matter following an investigation by
the freelance journalist, Ron Hicks, in which he suggested links to the Seabeach Kindergarten case,*®®
and to the disappearance of Samantha Knight. As a consequence of Mrs Grusovin’s intervention the
matter was reopened by the Police Service and a Task Force was formed.

5.24 In the course of subsequent investigations the mother of the children and her de facto were
interviewed. They provided a number of audio tapes of their own questioning of the children.

5.25 The accounts ‘given’ by the children were expanded by the parents to include allegations
that:**

all the children who attended the Sunday School and the camp had been abused by the
alleged principal perpetrator and by other adults;

the principal perpetrator gave the children ‘crystals’ to put in their parents’ coffee;

the elderly mother of the principal offender was referred to as the ‘hag’ and described as
being ‘big and bluish grey in colour, with one long skinny leg and one short fat leg, and one
long skinny arm and one short fat arm. They had claws, long tails and wings like a bat ...
they had warts and growled and made horrible noises’;

the activities which allegedly took place included:
- oral sex;

- the stabbing of children in the chest following which their hearts were pulled out and
thrown around before the blood was drunk from them and they were eaten;

- adrawing of a goat's head at the Church;

“®ibid, at Doc. 545770.

7 ibid, at p. 6.

“  See Chapter 7 of this Volume.

NSW Police Service, Task Force Disk Report, 1991, RCPS Exhibit 2731C, pp. 9-12, Annexure 2, Records of interview with mother, March
1990; Annexure 11, Letter from mother to solicitor, 11/1/90.
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- and smoke that was the ‘devil’ would come up through the floor, followed by a book
that would come ‘flying up’ from which the hag would read; and

- after one named person finished preaching he and others went to the nursery, where
he would ‘stick pins in the babies’ backsides and ... stick the bottle in the babies’

bum’.

additionally it was reported that in the sick bay, while people stood around in black coats and
played a tom-tom drum:

the children were put in chairs and rocked, there were chants and everyone ‘went
funny in the head’;

- there were ‘naughty things’ done;

- the old lady hit the children with her walking stick, a hand was eaten, a leg was cut off
from the knee, skinned and eaten, and an ankle bone was cracked with a hammer
and its insides eaten; and

- the heart was cut out of a little girl and thrown on the ground;
it was further reported that:

- inaroom at the Church there were flowers and a grass hill into which semen from the
men would be placed in a container, then taken out a couple of Sundays later and
eaten after it had ‘gone like cheese’; and that

- the children were made to eat the ‘poop’ and ‘wee’ of the old lady.

5.26 In a letter to her solicitor, the mother described the antics of the 80 year-old lady as allegedly
reported to her by the girl:**

.. rubbing herself all over her body, in an ecstasy type fashion, moaning and screaming out with sexual
pleasure, then tearing off her clothing, (usually the cloak she was wearing, whilst naked underneath), she
would then leap up onto the Altar (which resembles a bed) which the male adults would then proceed to
sexually arouse [name] all over her body, in a XXX rated type of pornographic style, and then wildly have
INTERCOURSE with her, as many as 3-4-5 different men at the same time, including her son, [name]
involved ...

... 2 men would be engaged in intercourse with her both ways 2 men would be licking or sucking on her
breasts, while another would be having Mrs. [name] engaged in oral sex with him, (& ALL AT THE SAME

5.27 The mother went on in the letter to describe oral sex, masturbation and touching involving the
daughter.

5.28 During an interview with the police the de facto described a bizarre episode on the Sunday
immediately following the alleged disclosure, in which he and the girl's mother fled the family home
‘in terror’, leaving her locked in the house, because they believed her to be ‘possessed by demons’.
This event supposedly occurred during a conversation with the girl when her voice changed to ‘a real
deep voice’ her eyes were ‘dilating really fast, going from pin point to as big as the coloured part of
her eye’, and a noise emerged from her which ‘sounded like a siren but a pulsating weird sound’. It
was allegedly followed by a noise ‘like a big roar came out of the bedroom’. At that point the parents
fled.**

“® " ibid, pp. 12-13, Annexure 11, Letter from mother to solicitor, 11/1/90, at Doc. 545770.
“L " ibid, p. 29; Annexure 3, Record of Interview with de facto, 6/4/90, p. 12.

107




FINAL REPORT- VOLUME IV: THE PAEDOPHILEINQUIRY

5.29 The girl was later retrieved by neighbours, after receiving a telephone call from the mother.
The front door to the house had by that time been secured by means of a chain and padlock, and
entry had to be forced. When the neighbour later returned to the home with the parents, he did not
hear ‘an almighty roar, like a lion’s roar’ which the parents reported hearing as they approached the
house.**

5.30 Significantly, one of the neighbours who retrieved the girl later told police that:
the house was a putrid state;
there were explicit pornographic books and posters of naked women in the boy’s room;

in the mother’'s room there were over 40 pornographic books in two piles beside the bed,;
and

the walls of the downstairs toilet were covered in pornographic pictures.

The same neighbour said that in a later conversation the girl disclosed to her that the de facto had a
book with ‘devil language’ in it, which he discussed with her.**

5.31 Following this incident, and after attending a Christian book shop and consulting a minister of
religion, the parents arranged for an exorcism to be carried out at the house. The minister, together
with one other, subsequently attended the house to conduct the ceremony. According to the minister,
when he spoke to the girl she could not tell him anything about any form of satanic ritual or sexual
abuse. He also reported seeing sexual and pornographic literature lying around the house. Both
ministers involved in the exorcism were subsequently accused by the mother of also being involved
in sexual abuse at the Church.***

5.32 Some discussion of these events was discovered on an audio tape found by police at the
home. In the recorded conversation the de facto could be heard speaking of premonitions he had
while lying in bed, relating to:

‘people standing around a single bed, in black coats’;
‘an old lady’; and

the word *hag’ coming into his head.

He then talked about playing a game with the children the next day during which they raised the

words ‘hags, witch and warlocks’.**®

5.33  Arising out of their investigations, police came to learn of a young girl who had previously
been boarding at the parent’'s home. They interviewed the girl and learned that she had an interest in
numerology, often wore black clothing, including shirts displaying skulls, and wore a pentagram
around her neck. She was ‘into heavy metal’ music which she played while burning black candles.*®
She handed to police two pencil drawings made by the mother depicting the grim reaper, warlocks,
witches and similar persona.**’

2 ibid, p. 30.
“% ibid, pp. 29-32, Annexure 16, Statement of neighbour, 23/4/90.
“* ibid, pp. 33-35.

“%ibid, p. 52.
“® ibid, pp. 35-36 & 48.
Ao ibid, Annexure 18.
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5.34 Following the initial disclosure, the mother contacted her sister whose son also attended the
Church. The mother alleged that, in a private discussion with her nephew, he had confirmed the
bizarre activities reported by her own children. Without the consent of the boy’s parents she took him
to two hospitals, the first of which refused to examine him because she was not his guardian, but the
second of which went ahead with the examination, in the mistaken belief that she was the boy’'s
mother. No abnormality or signs of trauma were found. When this boy was interviewed by police he
denied any sexual assault or unusual occurrence at the Church. He had also denied any abuse when
earlier interviewed by staff of the Child Protection Unit at the RAHC, and also when questioned by his
own father.**®

5.35 The remaining children named as victims were also interviewed, but did not corroborate any
of the allegations. Each denied any unusual goings-on at the Church. The mother of one of these
children reported receiving a somewhat hysterical phone call from the initial informant, in the course
of which the latter was heard to be screaming at her daughter to come to the phone and repeat what
she had seen. Over the course of the Task Force more than 100 other children and 80 parents or
persons associated with the Church were interviewed. All similarly denied any untoward experiences
or matters of concern in relation to the Church. The alleged offenders were similarly interviewed and
denied any wrongdoing.*”

5.36  There were other significant features of the police investigation:

covert surveillance, maintained for two months on the Church, produced no evidence of any
wrongdoing;

a general practitioner who had treated the de facto, recorded in his clinical notes that more
than three weeks before the initial disclosure the de facto had informed him that each of the
children had been sexually penetrated at the Church, of their demonic possession, and of
their addition of poisoned capsules to the parents’ coffee; and

it became apparent that the parents had a history of difficulties in coping with the children,
had been under supervision and in receipt of assistance from FACS, and were users of
drugs.
5.37 The family were referred to Dr Anne Schlebaum who saw them on a number of occasions
from March 1990. She assisted police by providing them with a report and transcripts of her
interviews with the children. It was her assessment that the children’s primary disclosures about
satanic rituals were true. Her opinion was based on the extensive knowledge she claimed to possess
of the subject which had led her to the view that:**

there were in excess of 30,000 people in Australia involved in these activities; and that

it was well known that some of the satanic sects used children as sacrifices.

5.38 Dr Schlebaum informed the Commission during her evidence that there were at least 50,000
paedophiles in Sydney (2.5% to 4% of the male population)*** and that there had been a number of
SRA incidences in NSW, including two within the Lithgow/Blue Mountains district, in which children
had been sacrificed.””

5.39 Dr Schlebaum’s taped interviews with the children revealed a number of significant
inconsistencies with the disclosures made by the children elsewhere, but leaving that aside, some
other matters of concern arise:

“%ibid, pp. 14-17.

“®ibid, pp. 17-20.

%°ibid, p. 45.

%L A. Schlebaum, RCT, 29/10/96, pp. 33617-18.
%2 A. Schlebaum, RCT, 29/10/96, pp. 33623-24.
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the report given to the police by Dr Schlebaum based on these interviews is in several
respects quite different from the history they gave to her and appears to have drawn upon
material derived by her from the parents rather than from the children;**

the nature of Dr Schlebaum’s questioning indicates that the two children were interviewed
together (for a time in the presence of the mother); and that

when there was any reluctance by the children to describe what had allegedly happened,
there was a degree of persuasion exercised to secure their disclosure, including
encouragement from the mother.

5.40 The last mentioned point is illustrated by the following extracts from the transcript of the
interview of 1 March 1990 provided to the Royal Commission (in which the doctor is referred to as
‘AS’, the girl as ‘G’, the boy as ‘B’ and the mother as ‘M’):

In relation to a disclosure by the girl of the alleged sacrifice and eating of a little girl at
Sunday school the interview proceeds (emphasis added):***

AS: How did they kill her?

G: (long silence, looks wide-eyed, frightened, then laughs nervously)

AS: | believe you ... keep it coming ...

G: Its a hard question.(shouts)

AS: Ah

G: | said its a very hard question.

AS: Its a very hard question, and its very hard to talk about. But its very important that you do.
‘Cos we want to stop them now, don’t we?

G: (nods)

AS: Yeah. Can you tell me a bit?

G: Well, they gave us a yellow drink and a biscuit. After, after when they done, after they
killed her and that.

AS: How did they kill her?

B: (shouting in the background) The crazy witch did in that room.

AS: Was B there too?

G: Yes.

AS: B, did you see them killing this girl?

B: No.

G Yes you did.

B: No | never.

G: Yes you did.

B: No.

G: Mmm

AS: Did you keep your eyes closed? Maybe he didn’'t want to see it, or maybe he’s too
scared to talk about it?

: Mmm

AS: Yes | can understand that. What are you scared might happen if you talk about it.

G: Well I'm not really scared. But ... it's hard for me to talk about it.

AS: Mmm. but you'’re doing very well. Give it a try. This is a good day to be brave.

In relation to a similar event at a church camp:*®

AS: Can you tell me again what they did at the camp, in the sick bay?
G: (loud sigh) (very longrause)

AS: ... you almost ...

G: No. B can talk.

AS: I don'’t think he dares yet. | think its a bit scary.

G: Yes.

AS: | think for B its a bit too scary to talk.

G: No it isn't.

%3 NSW Police Service, Task Force Disk Report, 1991, RCPS Exhibit 2731C, p. 45.
0 ibid, Annexure 23, A. Schlebaum transcript, 1/3/90, pp. 4-5.
5 ibid, pp. 9-10.
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AS:

AS:

AS:

In relation to abuse of the girl and others particularly by the old lady:
AS:

G:

AS:

G:

AS:

AS:

AS:

AS:

AS:

AS:

AS:

AS:

AS:

AS:

AS

AS:

AS:

AS:

AS:

AS:

Mmm. B do you want to tell us ...

(interrupts) ... he talks to Mum ...

Yes.

T

...about it ...

But if they tell you they're gonna kill your mum ... gee ... its understandable that you'd get
scared about that.

506

Mmmm. Right. What did they do to you?

Nothing.

Mummy says they did. Might be a bit embarrassing to talk about.

Itis.

I know. But other children have come here, and they've told me. | believe that these
things happened. And if you dare to talk about it, then we can stop it. So, how about
you're brave for a little while longer, and tell me what they did to you? | won't get
shocked, | promise.

That's what Mummy said.

(laughs) What that | wouldn'’t get shocked?

Mmm.

Yes. | know about those things. (Very long pause) | can see its very hard and
embarrassing to talk about this. But | think she’s brave enough to do it today.

| can’t. (Very long pause)

B shouts from the background. G!

I know. How about we both close our eyes. And then you just say it - just the way it
happened. That's how another girl did. Another girl told me she was very embarrassed

O.K. Let’s both close our eyes here. And then you just tell me what happened.
(in very small voice) | can’t say.
Yes you can

No | can't.

You don’t want to?

I do but | can't (giggling)
(laughs)

Its too hard.

You've already done it once.
No | haven't.

You told mummy.

She found out.

How did she find out?

Of an expert.

Have you told anybody about it?

(shakes her head, in the negative)

Nothing at all?

No. At at the hospital | told somebody. They didn't believe us.

Whom did you tell at the hospital? Do you remember their name?

Yep. Bev.

Right. Yeah, its very hard to believe, isn't it? The grownups would do things like that to
little kids. Yeah. | believe those things.

Who else did she do it to?
Did she do it to [name’s] sister?
Mmm. (sounded tearful)

% ibid, pp. 10-13.
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M: She did. what did she do to [name] then? Can you tell me what she did to [name]? | was
only trying to help [name] too. You're a friend of hers. And | can'tif | don’t know. ‘Cos |
can tell anybody what happened to her.

AS: Did it happen to [name]? (G shakes her head)

AS: Didn’t happen to[name]. And did it happen to [name]?

M: Was that, was that the time that [name’s] mum was tickling you all over, kissing you all
over and that, was that that one? s that the one you're talking about?

AS: No, that’s the one she’s not talking about.

5.41 The last investigative step was the interview of the children by police in October 1990. By this
time the disclosure of the boy became confined to two somewhat vaguely described occasions of anal
penetration by the alleged principal perpetrator. Misconduct by any other member of the Church was
excluded. The girl would not elaborate on the matter beyond indicating that something had happened
at the Sunday School that she did not like.

5.42 Following assessment by the Office of the Director of Public Prosecutions (ODPP), a decision
was made, sensibly, not to proceed with any prosecution.®®” The evidence was hopelessly
contaminated. Not only was there no corroboration but the other alleged victims contradicted
uniformly the accounts of the two children. There were other very real explanations for their
disclosure.

5.43 This case does, however, usefully point to the need for considerable care to be taken in
establishing the specific purpose of any interview arranged between a psychiatrist, psychologist or
other health care professional and a child in this type of case, that is whether it is conducted for:

investigative; or for

therapeutic purposes.”

5.44  An interview conducted for investigative purposes must be conducted in a wholly different way
from one conducted for therapeutic purposes. The investigative interview must be restricted to the
obtaining of an ‘unassisted’ history, by relaxing the child and by communicating at an appropriate
level. Attention should be given to detecting any sign of contamination, confabulation, or mental
aberration. ‘Facilitation of recall’ through leading questions, or persuasion, must be avoided.
Similarly, it is inappropriate for ‘victims’ to be interviewed together, or for any suggestion to be made
that together the interviewer and the child are going to catch or stop the offender. The session should
be audio or video recorded where possible, so that the impact of matters of this kind can be assessed.

5.45 Where the session is purely for counselling or therapeutic purposes care must still be taken to
avoid creating pseudomemories in the child. Save in cases of emergency, remedial counselling is
better left at least until after a comprehensive statement has been taken from the child by
investigative experts.

5.46 The Commission is satisfied from its review of the case that the Task Force Disk
investigations were comprehensive and professional. It is aware that the parents are not satisfied
with the outcome and that they have continued to complain about it to persons holding public office
and otherwise. So far as it might have been relied upon by counsellors/therapists or others as an
illustration of the existence of a ring of paedophiles involved in SRA, it provides no support
whatsoever. On the contrary, it provides an excellent example of:

the care needed in the management of such cases;
the requirement for an open mind,;

the need to be vigilant as to possible alternative explanations; and of

sor NSW Police Service, Task Force Disk Report, 1991, RCPS Exhibit 2731C, Annexure 30.
%% J.A. Boots, RCT, 20/2/97, pp. 36075-76.
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the professional detachment which should be exercised by, and is indeed expected of,
health care professionals working in this area.

5.47 The Task Force was not, however, a waste of time or resources as it did incidentally unearth
and lead to charges of unlawful sexual abuse by three persons who were unconnected with the central
investigation.

D. CoNCLUSION

5.48 For the proponents of the theory that SRA is common within the community a central
proposition in support of their claims is often the premise that ‘children never lie about sexual abuse
or exploitation - if they have details it must have happened’. An associated question is ‘why would the
victims make up such allegations if they were not true?’

5.49 Mr Lanning, in addressing the first of these propositions, said that in his belief:

children rarely lie about sexual abuse or exploitation, if a lie is defined as a statement deliberately and
maliciously intended to deceive. The problem is the oversimplification of the statement. Just because a child
is not lying does not necessarily mean that the child is telling the truth. | believe in the majority of the cases,
the victims are not lying. They are telling you what they have come to believe has happened to ti&m.

5.50 The distinction drawn here is an important one, and it seems not always to be drawn by
therapists or counsellors. It is equally important to bear in mind that the disproof of some aspects of
an account does not disprove it in whole. This is particularly so where there has in fact been abuse,
but the child’s perception of it has been affected through fear or trauma, ignorance, confusion or
distortion, deliberately induced by the offender to secure co-operation or silence.

5.51 In the case of children, their suggestibility to leading questions, and their desire to please
parents, interviewers or therapists with answers which they believe are wanted, must remain critical
factors. lIrrespective of the fact that the leading or suggestive questions may be put in good faith in
an effort to learn the truth, the damage will have been done once the seeds of the idea have been
implanted in the child’s mind.

5.52 In the case of adults, the phenomenon of recovered memory,”'® in as much as it results in
‘false’ victims, is similarly of central importance. Significant questions arise as to whether serious or
prolonged trauma of the kind involved in SRA can really be repressed or forgotten, and as to whether
memories ‘revived’ by the techniques used can be said with any degree of certainty to be true
memories.

5.53 These considerations call for particular care with SRA cases. Everything is possible, and
minds must be kept open. On the one hand, it cannot be assumed that all disclosures of SRA can be
discarded as hysterical, or untrue, or iatrogenically induced. On the other hand, there cannot be
unquestioning acceptance of the truth of any such disclosure accompanied by over zealous
investigation and prosecution.

509

Lanning, 1989, op cit, p. 25.

1  See Chapter 4 of this Volume.
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5.54 Preconception based upon categorisation is also not helpful because of the wide variety of
cases and circumstances that fall within SRA. Experience has shown that psychosexual or sadistic
abuse and murder of children does occur®™ and that more than one person may be implicated in such
crimes. Equally it is clear that some people, including parents, teachers and persons in authority, do
abuse small children and engage them in games or employ trickery®” or stratagems, including
medical play, to secure their co-operation, and to render the experience less threatening, and so
lessen the likelihood of their reporting it.

5,55 Mr Lanning has appropriately cautioned that notwithstanding the scepticism that inevitably
attaches to these cases, allegations of SRA should be aggressively and thoroughly investigated, with
attempts made to corroborate the allegations and simultaneous attempts made to identify any
alternative explanations.”

5.56 The critical events or steps in the investigative process which he identified include:***
an open minded approach to each case;
an application of the ‘template of probability’;

determination of the disclosure sequence, and the number and purpose of all prior
interviews;

assessment of all relevant events in the ‘victim's’ life before, during and after the alleged
abuse, to determine what light if any they throw on possible alternative explanations;

in multiple victim cases, search for any sources of potential contamination and evaluation of
whether the apparently consistent accounts victims give reflect their common experiences,
or alternatively, reflect material in public circulation; and

careful communication with parents to maintain their trust and to discourage their personal
intervention in a way which might lead to contamination.

5.57 There are some risks® associated with these cases which seem not to have been fully
appreciated by those who over zealously proclaim the existence of SRA, namely that:

their well-intentioned activity may damage the prosecution potential of cases where some
criminal activity did in fact occur;

traumatised individuals may be encouraged to tell more and more outrageous tales of their
victimisation in order to attract belief, reward, recognition or support;

unless handled appropriately, the pendulum may swing from centuries of denial of child
sexual abuse, to blind acceptance of any allegation of this kind, no matter how absurd or
unlikely, and as a result families may be broken up and the innocent imprisoned; and

akin to copy cat crime, SRA might become a self-fulfilling prophesy.**®

5.58 On the other hand, there is the risk that other professionals and law enforcement agencies
may react against the extremists, and automatically dismiss all allegations of any hint of satanic or
ritualistic overtones, as the fallacious product of hysteria, group contagion, or false memory implanted
by therapists.

eg. the English House of Horrors case, and the Belgium murders.

eg. the Royal Commission heard of a case where a child reported being abused by an elephant. In fact she was abused, but by a man who
turned the pockets of his pants inside out, exposed his penis and pretended to be an elephant; see R. K. Wyre, RCT (video link to
Birmingham, UK), 26/4/96, p. 24244.

Lanning, 1989, op cit, p. 33.

* ibid, pp. 33-37.

51 ibid, p. 39.

516 D. Lotto, ‘On witches and witch hunts: ritual and satanic cult abuse’, Journal of Psychohistory , vol. 21, no. 4, 1994, p. 392.
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5.59 The solution is to steer a conservative course, along the lines recommended by Mr Lanning, in
which prosecution would not be initiated unless:

after a most rigorous check on the manner in which disclosure is made, and memory is
recovered,”’ contamination can be excluded;

at least some credible corroborative evidence is available;

the ‘victim’ is kept away from SRA support groups at least until the initial assessment
whether or not to prosecute is made, and preferably until the witness’ evidence has been
recorded; and

parents are properly supported, kept informed as to the progress of the case, and firmly
persuaded to stay out of the investigative process themselves.

5.60 A final note of caution needs to be sounded, which arises out of the recent tendency in the
United States of prosecutors to suppress any element of Satanism or ritual conduct which might
emerge for fear that it may discredit the prosecution.”*® Fairness dictates the need for full disclosure
of any SRA elements, and in particular of the use of memory retrieval techniques. This has not
always been the case in Australia. What is needed is a comprehensive record of the entire
interview/disclosure/therapy process, which should be taped, preferably by video. That record,
together with any clinical notes of a treating therapist, need to be available to the prosecution and
defence alike. These matters are developed later in this Report.”

5.61 The role of the therapist in all of this is very important. It is vital that assessment be
performed only by highly trained and ethical professionals, subject to a code of conduct, and with
special expertise in the assessment and treatment of young children.’® The possibility of registration
and/or specialist accreditation in this area has been under discussion and is examined elsewhere in
this Report.** However, it is appropriate, at this point, to observe that:

a false negative judgment as to the truthfulness of a child’s claims can affect them for the
rest of their lives and be decisive in determining whether they recover from abuse or
develop a lifelong dysfunctional personality disorder; and

a false positive judgment can similarly profoundly affect the child’s future and mental well
being, apart from leading to the wrongful imprisonment of the innocent and destruction of
families.”

5.62 The fundamental error and mischief of the following advice given by the authors of The
Courage to Heal’”® cannot be understated:

If you are unable to remember any specific instances like the ones mentioned above but still have a feeling
that something abusive happened to you, it probably did ... If you think you are abused and your life shows
the symptoms, then you were.

Nor can the equally unenlightened advice of Renee Fredrickson in her work Repressed Memories:***

Avoid being tentative about your repressed memories. Do not just tell them: express them as truth. If
months or years down the road, you find you are mistaken about the details, you can always apologise and
set the record straight.

See Chapter 4 of this Volume.

8 K.V. Lanning, RCT, 5/9/96, p. 31593.

9 See Volume V, Chapter 15 of this Report.

S. J. Kelley, ‘Ritualistic abuse of children in day care centres’, in Recovery From Cults: Help for Victims of Psychological and Spiritual Abuse,
M. D. Langone (ed), W. W. Norton, New York, 1993, pp. 352-3.

See Chapter 9 of this Volume.

For illustration see the Ayrshire case which dragged on between 1990 and 1995, and saw the children of several families removed for five
years on allegations that were damned in the Court of Appeal.

E. Bass & L. Davis, The Courage to Heal: A Guide for Women Survivors of Child Sexual Abuse, Cedar, London, 1990, RCPS Exhibit 2722, pp.
21-22 (emphasis added).

R. Fredrickson, Repressed Memories: a Journey to Recovery from Sexual Abuse , Simon & Schuster, New York, 1992, p. 204.

520

523

524

115




FINAL REPORT- VOLUME IV: THE PAEDOPHILEINQUIRY

5.63  Although pronounced in relation to the topic of recovered memory, these ‘exhortations’ have
particular relevance for SRA cases. Neither is sound in principle, and each invites danger. What is
required is the very opposite approach, namely:

avoidance of the trap that since trauma can lead to certain symptoms, the existence of
those symptoms means that trauma has occurred;**

recognition of the fact that therapists or counsellors cannot, in the vast majority of cases,
know whether or not a patient’s claims or recollections of child sexual abuse are true or
false; and

acceptance of the need to remain neutral and to avoid imposing personal beliefs or
experiences into the session, through leading questions, hypnotic suggestion and the like.

5.64 A similarly critical and responsible approach needs to be taken by those in public office who
level serious allegations of SRA and sex rings at others within the community. Unreasoned and
uncritical support for the existence of rings of highly placed SRA offenders does not represent a
sensible contribution to the debate on child sexual abuse.
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D. Lotto, 1994, op cit, p. 384.
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CHAPTER 6

THE NSW PoLice SErviICE (I) - APPROACH TO THE

INVESTIGATION OF CHILD SEXUAL ABUSE

A.

6.1

INVESTIGATIVE STRUCTURE

The Police Service has adopted a humber of structures and procedures over the past 15 years

to deal with child sexual abuse. The history over that period, prior to the Royal Commission has been

one of:
insufficient recognition of the complexities of this form of criminality;
lack of proper commitment and application of sufficient resources to the problem;
inappropriate planning for, and assessment of, the various strategies employed; and of
insufficient liaison and co-operation with the Department of Community Services (DCS),
which has itself suffered from similar problems.

6.2 The result has been one of ineffective policing,*”® which has allowed those guilty of child sexual

abuse to escape investigation and prosecution. In addition, there have been occasions where
protection has been provided as a result of corrupt arrangements made with police. These matters,
which fall within paragraph (d1) of the terms of reference, are examined in this chapter. The policing
of child sexual abuse within specific settings such as schools, religious organisations and the like, and
the special problems which have existed in those settings, are examined in the chapters which follow.

THe 1980s

Police Instruction 35

6.3

During the 1980s Police Instruction 35 governed police officers in their dealings with ‘Children
y 527

and Young Persons’.>" Police were relevantly instructed that the various sections of the Crimes Act
1900, concerning assaults upon children, particularly those of a sexual character, should be ‘rigidly
enforced’.””

The Child Mistreatment Unit

6.4

In 1980, Commissioner Lees announced that:

a Child Mistreatment Unit (CMU) was to be formed to assist in developing a uniform
response to matters of child abuse; and that

the Service was to be involved in a joint effort with the NSW Department of Youth and
Community Services (YACS) and the NSW Health Department (Health), to ‘achieve a

co-ordinated response to the problem’.”
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A. S. Peate, RCT, 21/3/96, p. 22349.

NSW Police Service, Police Instruction 35 as amended 26/7/79.
NSW Police Service, Police Instruction 35.4.

NSW Police Service, Circular No. 81/87, 23/3/81, RCPS Exhibit 3129.
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6.5 As part of the Criminal Investigation Branch (CIB) the CMU commenced operations in March
1981. It

consisted of four officers - two male detectives, one female detective and one female
plain-clothes officer, stationed at Bankstown; and

was provided with inter-disciplinary training by Professor Bowring at the Prince of Wales
Children’s Hospital.

6.6 Any child abuse cases or suspected child abuse cases discovered by, or reported to, police
officers in the metropolitan area were thereafter to be referred to the CMU. It was required to
immediately notify the Child Life Protection Unit within YACS. In country areas the police were to
report cases of this nature to the YACS District Officer, and were then to notify the CMU.>*

6.7 In all cases of child sexual abuse the victim was to be taken to HELP Centres, located at public
hospitals, for forensic medical examination and/or counselling services. In country areas where Help
Centres had not been established, the victim was to be taken to the local Government Medical
Officer.”

6.8 Pursuant to the functions assigned to the CMU, it was:***

to be consulted before any officer took any action by way of an arrest in a child sexual
assault case;

to be available, on a 24-hour basis, to discuss and provide advice concerning matters of
child abuse;

to record in the CMU job books all child sexual assault matters reported in the metropolitan
area which required follow-up; and

to liaise with YACS in relation to child sexual assault cases, the decision to prosecute being
left with the investigating police officer.

6.9 From the creation of such a structure it can be said that the Police Service recognised the need
for:

a ‘joint effort’ by the Service, YACS and Health;

a uniform response;

inter-disciplinary training in the area of child sexual abuse;

a central point of recording information in relation to these cases;
expertise in the area; and for

access to that expertise by officers in the field.

6.10 Notwithstanding this recognition, the resources allocated to the CMU were obviously
inadequate to meet the needs of the community. The lack of proper commitment by the Service to
the problem at this time, set in place a mind-set, which has lingered into the 1990s, that child sexual
abuse was not real police work.”*

0 ibid.
=L ibid.
2 ibid.

%3 E.J. Bassingthwaighte, RCT, 19/2/97, p. 35963.
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6.11 Despite being under-resourced, the CMU was considered by the Children’'s Court to be
handling its cases very well. However, it ran into difficulties with lack of co-operation on the part of
officers from YACS which severely hampered its effectiveness.”® The CMU became a division of the
Central Juvenile Services Bureau (JSB) when it was established in 1985.

The Juvenile Crime Squad

6.12 In November 1981, the Juvenile Crime Squad (JCS) was established, within the CIB, to
operate in Kings Cross, the Rocks and the inner city. Its charter extended to:

crimes committed by juveniles;
crimes committed against juveniles; and to

the suppression of exploitation of juveniles by others.

6.13  Juvenile Crime Units (JCUs) were later established in the outer areas where it was found that
the majority of crimes involving juveniles were committed. These were attached to the Regional
Crime Squads.

6.14 In 1983, it became apparent that it was necessary to lift the profile of the JCS. As a result, the
Commissioner reminded all police that members of the squad were available to offer assistance in
the investigation of any type of crime committed upon juveniles.”*® The JCS and JCUs continued in
this role until September 1985.

Criminal Assaults Complaints Course

6.15 In 1982 the Criminal Assault Complaints Course was developed to train operational
detectives in the area of sexual assault, including the role of the CMU.**® The course was of five days
duration, but was only available to female officers, for whom it was compulsory.®®’ It dealt primarily
with offences against adult women but some general information on children was included.®® The
decision to exclude male officers from the course left those in the Service with the impression that
child sexual abuse was not serious police work and best left largely to women. Consistent with this
approach, the label of ‘Nappy Squad’ became attached to those working in the area. Additionally, an
assignment to these duties was perceived as a punishment.>*

1984 Child Sexual Assault Task Force

6.16 In 1984 the then Premier Mr Wran established the Child Sexual Assault Task Force® to
examine and report, inter alia, on the formulation of appropriate policies and procedures for the
health, welfare, police, education and legal services dealing with child sexual assault.

6.17 In its investigations the Task Force discovered that most police officers received no training
in:

interviewing children and young persons;

child development; or

%4 B. Holborrow, RCT, 3/9/96, pp. 31445-46.

¥ NSW Police Service, Circular No. 83/297, RCPS Exhibit 3128.

%% Annexures to K. Moroney, Statement of Information, 22/8/94, RCPS Exhibit 26/4, at Doc. 150358-59.

7 M. J. Hungerford, Statement of Information, 17/10/95, RCPS Exhibit 1595C/4.

%8 M. J. Hungerford, Statement of Information, 17/10/95, RCPS Exhibit 1595C/4.

9 R. M. Hunter, RCT, 19/3/96, p. 22113; L. A. Scott, RCT, 16/4/96, p. 23626; B. W. Rope, RCT, 8/8/96, p. 30103; M. W. Cox, RCT, 30/10/96,
p. 33655. The same phenomenon occurred in the USA with labels ‘Diaper Dicks' and ‘Coochy Police’; see D. H. Jones, RCT, 3/7/96, p.
28095.

Report of the NSW Child Sexual Assault Task Force to the Hon. Neville Wran QC, MP Premier of NSW, NSW Government Printer, Sydney,
1985, RCPS Exhibit 1501.
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child protection and sexual assault matters.>**

6.18 This lack of training was seen as leaving children exposed to the risk of further trauma and to
the possibility of lost opportunities to take a comprehensive statement.**

Policy and Procedural Guidelines 1984

6.19 In August 1984, the Police Service issued Circular 84/235 ‘Policy and Procedural Guidelines
for Sexual Assault’ (the Guidelines). These guidelines recognised the importance of a co-ordinated
interagency approach noting that:

YACS had the primary and statutory responsibility for ‘intervention’ in child abuse matters;

Health had a complementary role in the provision of crisis care services, co-ordinated
medical and counselling services and the development of preventative programs; and that

the Police Service had a role to:

- obtain services for the medical and emotional care of children and families who
present to police;

- liaise with YACS and Health personnel on the usefulness and feasibility of arrest and
court action to protect the child;

- liaise with medical practitioners regarding possible medical evidence; and to

- take prosecution action if appropriate.®*

6.20 At this time medical practitioners were the only persons required to notify YACS of suspected
child abuse, although it was open for any person to so notify.>*

6.21 By March 1985, when the Task Force provided its report to Government™® the number of
officers at the CMU had risen to seven. It was recognised that even with this increase the CMU could
by no means meet the demand for its services.>*® The Task Force:

recommended that the CMU be expanded and adequately staffed so that it would be able to
provide services to regional areas;>"’ and

advocated the separation of the CMU from any association with the JCS and the JCUs as
being practically and conceptually inappropriate with the danger of confusing the victim and
the offender.>*®

The Juvenile Services Bureau

6.22 Notwithstanding the views expressed by the Task Force in relation to the problems of
combining the investigation of crimes against and by children or juveniles, in September 1985 a
Juvenile Services Bureau (JSB) was established within the CIB. The officers from the CMU, the JCS
and the JCUs were transferred to establish the JSB. It was ‘segmented’ into:

the Central Bureau at CIB, Sydney; and

' ibid, p. 131.

2 ibid.

3 NSW Police Service, Policy and Procedural Guidelines for Sexual Assault, Circular No. 84/235, 16/8/84, RCPS Exhibit 3222.

Child Welfare Act 1939 , s. 148b.

Report of the NSW Child Sexual Assault Task Force to the Hon. Neville Wran QC, MP Premier of NSW, NSW Government Printer, Sydney
1985, RCPS Exhibit 1501.

¢ ibid, p. 132.

el ibid.

* ibid.
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seven decentralised Juvenile Service Bureau Units, under the control of the Regional Crime
Squads, but co-ordinated by the detective inspector in charge of the JSB.

The Central Bureau consisted of a JCU and the CMU.>*°

6.23 The JSB objectives included:

investigating allegations of sexual molestation, exploitation, child pornography and child
prostitution;

maintaining a proactive approach towards child mistreatment and juvenile crime;
monitoring and implementing child protection programs; and

co-ordinating with other government departments and other agencies in the welfare and
protection of children.>®

1985 NSW Child Sexual Assault Programme

6.24 In November 1985 the Premier announced the establishment of a four year Child Sexual
Assault Program. Key aspects of the program included:

a law reform package;
a $1.8 million special allocation across departments for year one;
a $6.2 million allocation for year two; and

the establishment of the Child Protection Council (the CPC).>*

6.25 The goals of the program were to:
reduce the incidence of child sexual assault in NSW; and to

facilitate optimum recovery by victims of child sexual assault and their families.>*

6.26  Its objectives were to ensure that a range of services was available including:
crisis intervention services;
medical services;
police services;
accommodation services; and

counselling services.*

6.27 The role of the Child Protection Council was to:
co-ordinate, monitor and evaluate child protection programs in NSW; and to

assist in the development of forward planning in all government departments, authorities
and non-government agencies.>

9 NSW Police Service, Circular No. 85/175, 23/9/85, RCPS Exhibit 3130.

0 ibid.

st NSW Police Service, Juvenile Services Bureau, Child Abuse: A Resource Manual, RCPS Exhibit 3236, p. 1.
%2 ibid, p. 4.

%% ibid, p. 4.

e ibid, p. 1.
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6.28 Between 1985 and 1987 police services in this area were delivered through the then JSB via
the JCU and the CMU at the Central Bureau in Sydney, and the seven decentralised JSB Units.

Regionalisation 1987: CMUs Established in Regions™®

6.29 In November 1987 regionalisation of the Police Service occurred, as a result of which:
the JSB was abandoned;**® and

the JSB Units were renamed CMUs within the Regions in which they had operated, in order
to more accurately reflect the nature of their work.”>’

Juvenile Unit - Tactical Intelligence Section

6.30 In November 1987, in response to the establishment of the Children’s Liberation Railway at
Glebe by a group of paedophiles led by Mr Emu Nugent, it was reported that the then Premier,
Mr Unsworth, had announced the formation of a ‘paedophile squad’, a 40-strong surveillance team to
put child molesters out of circulation.®® This announcement was met with disbelief from police both
as to the prospects of such a team being made available, and as to the need for it.

6.31 No such ‘paedophile squad’ was established. The reporting of this announcement was,
however, close in time to the establishment, within the Police Service, of the Juvenile Unit of the
Tactical Intelligence Section of the State Intelligence Group (the Juvenile Unit) an event which was in
fact a direct response to Mr Nugent's activities. It had an authorised strength of four personnel and
was located in the Technical Services Building. The Unit's goals were to:

identify areas of child exploitation;
identify locations where children were at risk;
identify juvenile behaviour trends; and to

identify any individual or organised group engaged in the criminal exploitation of children.”

6.32 The Juvenile Unit concluded that paedophiles had become organised in a subtle network on a
State, interstate and international level. The Unit was expected to:

establish criminal profiles on child exploitation groups and individuals;

disseminate intelligence to the State Commander and Regional Commanders to assist them
in the detection, monitoring and apprehension of offenders; and to

provide programs and projects to Regional Commanders on strategies to combat child
exploitation within their regions.

6.33  After regionalisation, the Unit's name was changed to the ‘Child Abuse Desk'. It was
commonly known as the ‘Paedophile Desk’®* of the Tactical Intelligence Group.*®* It later became the
Personal Safety Project Team of the State Intelligence Group (SIG).**
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See Volume I, Chapter 3 of this Report, paras. 3.3 - 3.10.

56 M. J. Hungerford, Statement of Information, 22/2/96, RCPS Exhibit 1595C/3, para. 6.3, p. 4.

7 ibid.

%8 B. Lagan, ‘Paedophile unit below strength as blitz begins’, Sydney Morning Herald , 14/11/87, RCPS Exhibit 1503.

%9 NSW Police Service, Juvenile Unit, Tactical Intelligence Section, June 1988 Briefing, RCPS Exhibit 3237C.

%0 L.A. Scott, RCT, 15/4/96, p. 23576; W. B. King, RCT, 27/5/96, p. 25909.

st NSW Police Service, Education Package No. 91/4, The Investigation and Management of Child Abuse: Police Procedures, 1/2/91, RCPS
Exhibit 3245, at Doc. 1882593.

%2 s.J. Ure, RCT, 15/4/96, p. 28401.
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6.34 The collection and dissemination of intelligence which followed was not to prove efficient.
The process was described with ‘grave concern’ by the former Commander of the Criminal Research
Bureau of the SIG as ‘serendipitous’.”® He gave evidence that, as at March 1996, the Police Service
was riddled with enclaves of data in this area with no capacity to recognise or synthesise its
holdings.>**

Children (Care and Protection) Act 1987

6.35 As aresult of the recommendations of the 1984 Child Sexual Assault Task Force the Children
(Care and Protection) Act 1987 was enacted. At this time the Child Welfare Regulations were
amended to extend the categories of persons required to notify YACS of suspected child abuse to
school principals and deputy principals, teachers and early childhood teachers, as well as school
counsellors and school social workers.”® However, there was no increase in the resources of the
CMUs to meet any increase in notifications.

Police Instruction 35 Amended

6.36 In late 1988/early 1989 Police Instruction 35 was amended to require that:

within the metropolitan area, all child sexual assault matters were to be referred to the
closest Region CMU, which would then notify the Department of Family and Community
Services (FACS) (as YACS had by then become);**® and that

within rural areas, police were to make the initial report to FACS, and subsequently notify
their Region CMU.>*’

6.37 The instruction noted that the CMU would have a ‘proactive approach’ towards the reduction
of child mistreatment. Although the term ‘proactive’ had been used for some years in relation to the
investigation of child sexual assault cases,*® little was done to meet such a requirement.”®

Police Instruction 67

6.38 At the same time, Police Instruction 67, Sexual Assault Offences, was issued. Police were
instructed that:

the needs of the victim in such cases were paramount;

within 72 hours of the offence, the victim should be interviewed before being taken to the
nearest Sexual Assault Centre;

assistance should be immediately obtained from detectives and arrangements made for a
female officer to interview any female victim;

if the victim did not wish to proceed with police action, or if the report was made more than
72 hours after the commission of the offence, the services of the Sexual Assault Centre or
hospital should still be made available;*”

the victim should be encouraged to have a support person or counsellor present at the
interview;*"*

563

A. A. Graham, RCT, 20/3/96, pp. 22224-25.

A. A. Graham, RCT, 20/3/96, pp. 22225 & 22233.

Child Welfare Act 1939 - Regulation gazetted on 17/7/87.

YACS had changed its name in 1988 to FACS, see Chapter 8 of this Volume.

NSW Police Service, Commissioner’s Instructions , No. 35 as reprinted on 30/1/89, RCPS Exhibit 1505.

In the objectives of the CMU 1981 and the JSB in 1985.

NSW Police Service, Operational Response Committees, NSW Police Service response to paedophile activity, 22/8/95, Annexure A, pp. 6 &
14, RCPS Exhibit 1519B, at Doc. 547864 & 547872.

NSW Police Service, Commissioner’s Instructions , No. 67.02, RCPS Exhibit 1510.

NSW Police Service, Commissioner’s Instructions , No. 67.05, RCPS Exhibit 1510.
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a manual containing Guidelines for the Investigation of Child Abuse, was available at patrol
level;*"* and that

DCS should be notified of any child who was reasonably suspected of being abused.’”

6.39 The instruction identified the police role in child sexual assault cases as one in which they
should:
obtain services for the medical and emotional needs of children and families seeking help;

liaise with DCS and Health personnel on the usefulness and feasibility of arrest and court
action to protect the child;

liaise with medical practitioners regarding possible medical evidence; and

prosecute, when appropriate.”

1989 Initial Response Officer’s Course (IROC)

6.40 In anticipation of an increased workload following commencement of the Children (Care and
Protection) Act 1987 and amendment of the regulations, the Police Service made a decision to
establish an educational program to equip ‘front-line’ police to respond to initial complaints of sexual
and physical abuse of children.’”

6.41 The Initial Response Officer's Course (IROC) was accordingly designed to replace the
Criminal Assaults Complaints Course. After a series of pilot courses during 1988, it was officially
introduced in May 1989, after it had been approved by the Police Education Advisory Council
(PEAC).”"®

6.42 It was not limited to female officers, and although it was not compulsory for any group, the
candidates were ‘selected’. The course was designed to be delivered in four phases:

pre-residential;
residential;
post-residential field work; and

assessment.

Experience over the first three years of its operation found that there were some difficulties which
included the circumstances that:

the majority of students were young females with little general policing experience; and that

many students were nominated for the course at patrol level on the grounds of expediency
rather than suitability.””’

NSW Police Service, Commissioner’s Instructions , No. 67.10, RCPS Exhibit 1510.

NSW Police Service, Commissioner’s Instructions , No. 67.11, RCPS Exhibit 1510.

NSW Police Service, Commissioner’s Instructions , No. 67.10, RCPS Exhibit 1510.

Report of the External Review Committee Initial Response Officer's Course, May 1991, Annexure 37 in K. Moroney, Statement of
Information, 22/8/94, RCPS Exhibit 26/4, at Doc. 150404.

Report of the External Review Committee Initial Response Officer's Course, May 1991, Annexure 37 in K. Moroney, Statement of
Information, 22/8/94, RCPS Exhibit 26/4, at Doc. 150408.

7 ibid, at Doc. 150406.
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TrHe 1990s
South West Region: A Solution?

6.43 In April 1990 the problems with the three CMUs in the South West Region®” were so severe
that they were disbanded.””® The reasons cited by Assistant Commissioner Lauer were overwork and
burn-out. This resulted from a humber of factors including the circumstances that:

the population serviced by the South West Region at that time was approximately 1.5
million;

the South West Region Metropolitan CMU initially had four officers which had been
increased to seven. There were three additional investigators at Wagga Wagga, and two at
Campbelltown, giving it a total strength of 12 officers across the whole of the South West
Region;

the effective contribution of these 12 officers was reduced to a very minor commitment by
such factors as:

annual leave;

in-service training;

court attendances;

sick leave; and

notwithstanding the significant pressure of work, there was no capability for relieving or
additional staff to be provided to supplement those working in the CMUs.*®

6.44 Mr Lauer acknowledged that the Service had problems in investigating allegations of child
mistreatment, but suggested that the disbanding of the CMUs would lead to a better use of police
resources and a better service to victims.**

6.45 A decision was made to trial the investigation of child sexual abuse cases in the South West
Region at patrol level,®” and to provide a consultancy group of three experienced officers who were
to be available, on a 24-hour basis, to give advice. A need was also seen to give CMU officers the
opportunity to do other investigation work to relieve burn-out, and to spread that work among a larger
number of officers. Although a training process was initiated it was criticised because it did not
conform to the models that existed for training in the other Regions.*®

6.46 Other government agencies involved in the field became dissatisfied with the patrol-based
delivery of the service as they preferred to deal with a central facility and experienced officers. There
were delays in responding to cases and problems with the availability of appropriately trained
police.*®

578 One metropolitan, one in Wagga Wagga and one in Campbelltown.

‘Police to disband child abuse squads’, Sydney Morning Herald , 13/4/90, p. 1, RCPS Exhibit 3246.
9 P, W. McKinnon, RCT, 21/3/96, p. 22337-38.

‘Police to disband child-abuse squads’, Sydney Morning Herald , 13/4/90, p. 1, RCPS Exhibit 3246.
2 P.W. McKinnon, RCT, 21/3/96, pp. 22337-38.

%5 P.W. McKinnon, RCT, 21/3/96, p. 22339.

% P.W. McKinnon, RCT, 21/3/96, p. 22339.
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6.47 This was a long way from implementing the 1984 Sexual Assault Task Force recommendation
to expand and adequately staff regionally based CMUs. Indeed it was an unsatisfactory reaction to a
situation of heavy caseload and burn-out, which called for more resources and support. Far from
curing the problem, referral of the work to patrols only meant that their workload was increased. That
pressure was compounded by requiring officers, who were untrained in this field, to take on the
demanding and stressful work of child sexual abuse investigation. This trial continued for
approximately one year when a decision was made to return to the CMU structure.*®

State of Progress

6.48 The unsettled approach leading up to the end of 1990, in which the Service had utilised a
number of different structures to deal with child sexual abuse, was unsatisfactory and had done little
to engender:

commitment or job satisfaction for those officers working in this area; or

confidence in the community that the Service was committed to the delivery of a service to
protect children.

6.49 The CMUs that were in place were under-funded and under-staffed, and lacking proper
intelligence support. They had little hope of keeping on top of the reactive cases referred to them, let
alone of preparing for and implementing the proactive work which was recognised as necessary. The
priority given by the Service to child sexual abuse was very low, and attracted little interest or career
development opportunities.

1990 Police Service Guidelines

6.50 In 1990, in the wake of the problems with the Seabeach Kindergarten case,’® the then
Premier, Mr Greiner, requested all government departments to review their existing guidelines for the
investigation and management of child abuse cases and asked that the Child Protection Council
(CPC) be closely involved in that process.”®’ Detective Constable First Class (as she then was)
Megan Hungerford, attached to the Child Protection Program in Police Service Headquarters,
thereafter drafted the Police Service Guidelines for the Investigation and Management of Child
Abuse.”® After circulation, and minor amendments, the guidelines were issued in August 1990. After
further review and amendment a second edition was issued in June 1991.°%

1990 Ombudsman Report

6.51 In 1990, the Ombudsman, in commenting on the critical state of the CMUs, noted:

We have had difficulties also with investigations of cases in all of the Child Mistreatment Units due to their
severe lack of staff. It is not that those officers involved are being obstructive or reluctant to take on the cases
but the sheer workload has become such that there is often a quite serious delay before offenders are
guestioned ... this produces great stress on the family as they are usually advised not to continue contact with
the offender and their family who may well be personal friends, or child mind&ts

A recommendation was made that joint FACS/Police Service case plans be developed dealing with,
among other things, agreed deadlines for medical examination, interview of the perpetrator and
obtaining of other relevant evidence.

%5 P.W. McKinnon, RCT, 21/3/96, p. 22339.

% See Chapter 7 of this Volume.

7 Letter from Mr N. Greiner to Mr R. Carr, 11/9/90, RCPS Exhibit 1507/2.

5% NSW Police Service, Police Guidelines for the Investigation and Management of Child Abuse, August 1990, RCPS Exhibit 1506.

5 NSW Police Service, Police Guidelines for the Investigation and Management of Child Abuse, 2nd edn, June 1991, RCPS Exhibit 1508; M.
J. Hungerford, RCT, 26/3/96, pp. 22526-27.

Dr S. Booth, Child Protection Unit, Royal Alexandra Hospital for Children, quoted in NSW Ombudsman, Fifteenth Annual Report, Part 1,
1990, p. 43.
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1991 CPC Interagency Guidelines

6.52 As a result of the recommendations of the 1984 Child Sexual Assault Task Force, and the
subsequently announced Child Sexual Assault Program, the CPC consulted with the various agencies
involved to prepare effective interagency guidelines. These guidelines were finally released in 1991
and replaced the 1984 policy and procedural guidelines mentioned earlier.>**

1990-1992 Evaluation of Child Mistreatment Cases

6.53 In August 1992, the final report of the Planning and Evaluation Branch, co-ordinated by Senior
Sergeant Doolan, entitled the Evaluation of the Handling of Child Abuse Notifications in the NSW
Police (commonly known as the Doolan Report) was produced.**

6.54  This report found that:
there were serious dysfunctions in the North, North West and South Region CMUs; and that

removal from Patrol Commanders of the responsibility for the investigation and
management of child abuse matters within the patrols, and their placement with CMUs, was
a problem because Patrol Commanders were often unaware of investigations and could
miss valuable intelligence.**

6.55 The Doolan Report advocated the reporting of all notifications to patrols, with Patrol
Commanders having the responsibility to appoint investigation teams to manage these cases. This
was to be done in consultation with Major Crime Squad Commanders and ‘CMU specialists’ were to
provide expertise for ‘complex investigations’.

6.56 The structure advocated in the Doolan Report was the structure under which the Seabeach
matter had been investigated in 1988, with devastating effects for the prosecution, and for the
children and families involved.** In that case:

the patrol officers were not skilled in dealing with child sexual abuse matters, particularly
those involving allegations by children under the age of six;

the patrol was under-resourced,;

the Regional CMU was occupied with another large investigation and did not provide any
officers to assist the patrol detectives; and

no consultation occurred with the CMU even when advice was offered.>*

6.57 It is difficult to understand the recommendation for a patrol-based approach, not only because
of the Seabeach experience, but also in the light of some of the other findings including the
assessment that:

the South West Region, with its patrol-based investigations, had not supplied a more timely
service to customers than the specialist approach of the other Regions;** and that

CMU personnel produced better and more complete briefs of evidence than patrol police.*’

See para. 6.52 above. CPC, Interagency Guidelines: Child Protection , 1991, RCPS Exhibit 1797.

NSW Police Service, Evaluation of the handling of child abuse notifications in the NSW Police Service (Doolan Report), Final Report,
August 1992, RCPS Exhibit 1512.

% ibid, p. iii.

% See Chapter 7 of this Volume.

See Chapter 7 of this Volume.

NSW Police Service, Evaluation of the handling of child abuse notifications in the NSW Police Service (Doolan Report), Final Report,
August 1992, RCPS Exhibit 1512, Section 8.4, p. 16.

*"  ibid, Section 9.2, p. 21.
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The Gull Report and Project Kestrel

6.58 As referred to earlier in this report,”® in February 1992 the Internal Police Security Branch
(IPSB) report on Operation Gull was finalised. It recommended the establishment of a ‘specialist unit’
to investigate paedophiles. It reported that:

NSW was one of the few States that did not have such a unit; and that

investigations into paedophiles are quite different from ‘normal child abuse investigations’
because of the offenders’

- modus operandi; and

- ability to commit offences throughout Australia and internationally.>®®

6.59 Inlate 1992, in response to the Operation Gull Report, the Region Crime Squad Commanders
and other senior police examined the feasibility of initiating a task force to investigate paedophiles. It
was decided that an intelligence assessment of child sexual abuse and paedophilia would first need to
be undertaken. That intelligence assessment, referred to as Project Kestrel, reported in June 1993
that the current resource allocation to child abuse investigation was not capable of dealing with
paedophile activity, or with child abuse investigations generally. It noted:

Limited resourcing has led to a backlog in investigations of reported abuse, let alone development of
intelligence to identify both networked offenders and the so-called ‘silent victirff§.

6.60 Project Kestrel identified those individuals who were seen as key risk paedophile offenders. It
called for further resources to be supplied in the form of dedicated investigators who were afforded
the highest standard of education and training in this specialised field.***

6.61 Itis once again difficult to understand how such an unsatisfactory state of affairs, including the
absence of any proactive investigation of key suspects, could have persisted in 1993 in the face of:

the Service statements in 1981 and 1989 that CMUs would investigate child sexual abuse
matters proactively;

the Child Sexual Assault Task Force recommendation in 1985 that the CMUs be expanded
and adequately staffed;

the allocation of $8.2m by the Government in the period 1986 to 1987 to child sexual
assault matters;

the Gull Report recommendations;

the numerous conferences and surveys, and reports commissioned by the Service on the
topic of the policing of child sexual abuse;** and

the declaration by the Child Protection Council (CPC) in 1991 that all child protection
services were then in a critical state.*®

At the very least it was suggestive of poor management by Senior Command of the Service.

%% See Chapter 1 of this Volume.

9 Task Force 1, Professional Integrity Branch, Final Report, Operation Gull, April 1992, RCPS Exhibit 1509B.

&0 NSW Police Service, The Consequences of shame: a report on paedophiles and child sexual abuse in New South Wales, ¢c1993, RCPS
Exhibit 1513/1, p. 22.

% ibid, p. 22.

602 See eg. report by J. Heslop in 1990, Child sexual abuse: is there a place for multidisciplinary investigative teams in New South Wales?,

RCPS Exhibit 1935; studies of various programs overseas leading to a report in 1990, Child Abuse in the 1990's: investigation and

prevention, can we do it better?, RCPS Exhibit 1939; NSW Police Academy, The Management and Investigation of Child Abuse, Annual

Conference - 26/10/91 - 27/10/91, Conference Papers, RCPS Exhibit 1597; NSW Police Service, The Consequences of shame: a report on

paedophiles and child sexual abuse in New South Wales, c1993, RCPS Exhibit 1513/1.

NSW Police Academy, The Management and Investigation of Child Abuse, Annual Conference - 26/10/91 - 27/10/91, Conference Papers,

RCPS Exhibit 1597, at Doc. 1948656. Further details of this assessment can be found in Chapter 8 of this Volume, under the heading ‘Child

Protection Council Review - 1991".
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6.62 The author of the Kestrel Report, when giving evidence, said that she saw the report as a ‘first
step’ as there was a limited period of three months within which it was to be produced.®® Chief
Superintendent McKinnon said that the individuals identified as representing the key threats required
thorough investigation. He understood that the immediate corporate consideration was to determine
the manner in which such investigations should be carried out.*”

1993 Action Plan for the Investigation and Management of Child Abuse

6.63 On 15 November 1993, after Mr Colin Fisk had been interviewed on television and some of
the details in the Gull report had been aired, the State Commander® issued a press release
announcing that:

the report had been referred to the Independent Commission Against Corruption (ICAC) and
the Ombudsman;

a detailed package of improvements relating to the police handling of all matters affecting
child abuse was to be developed; and that

a dedicated paedophile intelligence cell was to be created.®”

6.64 The ‘dedicated paedophile intelligence cell’ was not established.

6.65 In December 1993, the Service completed its ‘Action Plan for the Investigation and
Management of Child Abuse’.’® This plan was officially launched on 3 February 1994, by
Commissioner Lauer, as the strategic blueprint for the police and other organisations, to deal with

child abuse in the 1990s and beyond.**

6.66 The lack of commitment to, or implementation of, the recommendations of the 1984 Child
Sexual Assault Task Force was recognised in the 1993 Action Plan which recommended that:

the CMUs be adequately staffed to meet their workload;
the CMUs receive supervisory support and leadership from senior police;

the CMU staff be provided with every opportunity to develop their expertise and knowledge
through training courses offered both internally and externally; and that

CMU staff be involved in proactive policing in the form of identifying and targeting
paedophiles.®*

Task Force Colo
6.67 The recommendations made in the final report of Operation Gull for a specialised unit to deal

with paedophiles were not acted upon. Indeed the promotion of such a unit was to prove as difficult
to achieve as was the proper resourcing of CMUs and CPITs.

%4 J.A. Choat, RCT, 20/3/96, pp. 22207-08.

% NSW Police Service, The Consequences of shame: a report on paedophiles and child sexual abuse in New South Wales, ¢c1993, RCPS

Exhibit 1513/1, Preface.

Senior Assistant Commissioner Mr Bruce Gibson.

%7 NSW Police Service, Press Release 15/11/93, RCPS Exhibit 3134.

&8 NSW Police Service, Action Plan for the Investigation and Management of Child Abuse: Working with others for the care and protection of
children, December 1993, RCPS Exhibit 1515.

%9 p.Bergin, RCT, 21/3/96, p. 22322.

610 NSW Police Service, Action Plan for the Investigation and Management of Child Abuse: Working with others for the care and protection of
children, December 1993, RCPS Exhibit 1515, p. 10.
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6.68 The call for such a unit was never a popular theme of senior commanders. One explanation
for this, advanced in evidence, was the fear of criticism in creating anything that looked like a re-
emergence of the CIB.*"*

6.69 After the political and media spotlights were turned on this area in late 1993, the Police
Service was, however, galvanised into action. Its response in February 1994 was to create Task
Force Colo, to:

investigate the alleged child exploitation activities of some of the persons identified in
Kestrel and to gather evidence with a view to the commencement of prosecutions against
them; and to

investigate any further allegations of child sexual exploitation arising from those
investigations.®*

6.70 The Task Force was never given a chance, as quickly became apparent to its commander,
Detective Inspector Hunter of the Homicide Squad who was informed on Friday, 25 February 1994
that he was to head the new Task Force. He was advised that the terms of reference for the Task
Force had not been settled but that it was to do with paedophiles and was to commence the following
Monday.**

6.71 Mr Hunter was instructed to see Chief Inspector Graham at the SIG to obtain more details.*™
Mr Hunter attended upon Mr Graham but was not given any intelligence or targets. Mr Graham told
him he would have to consult Sergeant Choat who had been in charge of Project Kestrel, although
she was not at that stage available.®™

6.72  Although Mr Hunter commenced as commander of the Task Force on Monday, 28 February
1994 he did not receive the terms of reference until 14 March 1994. He believed that the Task Force
had been formed as a political reaction to the matters arising from Operation Gull and Mr Fisk’s
appearance on television. There was some support for that view in a memorandum from the State
Commander which noted:

Please be aware that Parliament resumes on the 1 March, 1994 and it is common knowledge that questions
on the subject of paedophilia and child sexual assault will be aské&4.

6.73 MrHunter was given a staff of six and was allowed three months to complete his
investigations.*’ Surveillance police were not made available to the Task Force and it found it
necessary to do its own surveillance, with intermittent assistance from regular surveillance operatives
when they could be spared from other work.*"® The surveillance that was conducted was ‘hit and
miss’, and certainly not of the kind required for a difficult investigation.®™

6.74  Mr Hunter found that the intelligence supplied to him by SIG was inaccurate and not up-to-
date.®® He informed SIG accordingly. Throughout March, April and May 1994 he also complained,
on a daily basis, about the lack of availability of surveillance operatives. As sufficient resources were
not forthcoming, he concluded that the Task Force would be a total failure and should be
terminated.®*

6.75 In his final report Mr Hunter recommended that:

S P.W. McKinnon, RCT, 21/3/96, pp. 22300-01.

612 NSW Police Service, Task Force Colo terms of reference, RCPS Exhibit 1530.

3 R.M. Hunter, RCT, 19/3/96, p. 22072.

4 R.M. Hunter, RCT, 19/3/96, p. 22073.

o5 R. M. Hunter, RCT, 19/3/96, p. 22074.

o NSW Police Service, Memorandum from State Commander to the Commander, Operations Support, 10/2/94, RCPS Exhibit 1529.
7 R. M. Hunter, RCT, 19/3/96, p. 22078.

% R.M. Hunter, RCT, 19/3/96, p. 22079.

60 R. M. Hunter, RCT, 19/3/96, p. 22082; NSW Police Service, Chart of Task Force Colo surveillance operations, RCPS Exhibit 1531C.
0 R. M. Hunter, RCT, 19/3/96, p. 22086.

. R.M. Hunter, RCT, 19/3/96, pp. 22085-86.
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any further Task Force in this area should be staffed by members of whom at least 50%
were Child Protection Investigation Team (CPIT) or IROC trained officers; and that

no further Task Force should be approved without at least the identification of
victims/complainants or witnesses or informants.**?

6.76  Task Force Colo was hardly a response to a call for a centralised specialist unit, or a response
to the Kestrel intelligence. It was an absolute failure in terms of securing any investigative results.’”®
By the time it was wound up in June 1994, the ICAC had commenced Phase 1 of Operation
Carbon.®*

Further Attempts to Establish a Specialised Paedophile Unit

6.77 It was during Operation Carbon that the Police Service focus was brought back to the topic of
a specialised unit. In June 1994 Detective Inspector Masterson,’® the Chairperson of the Police
Service working party for Operation Carbon, advised yet again that there was a need to create a co-
ordinated multi-disciplinary specialist unit, capable of carrying out permanent and persistent
investigations into child sexual abuse, utilising surveillance and covert operations.**°

6.78 On 1 September 1994, Detective Inspector Masterson reported that the Service response to
paedophile activity was noticeably flawed by futile reactive investigations (of which Task Force Colo
was but one). He proposed that:

a permanent multi-disciplinary unit be formed,;
the current intelligence held on paedophiles be validated and tested through that unit;

the unit be commanded by an officer of commissioned rank with a proven knowledge and
background in investigating paedophiles and their associates and victims; and that

all outside agencies be encouraged to adopt similar strategies.®”’

6.79  Although his proposals were not supported by the Office of Professional Responsibility they
were forwarded to the Strategy and Review Branch in case they ‘may be of value’ to it.*”® There was
no obvious or immediate response.

Joint Investigations

6.80 From at least 1985 it had been thought that an appropriate method of dealing with child sexual
abuse victims was to have YACS, later FACS and now DCS staff carry out joint interviews in
conjunction with police, in the hope of reducing the number of times an abused child needed to be
interviewed.®*®

6.81 Both police and these agencies had a responsibility to the child:

the Police Service to investigate the crime and in appropriate cases, in conjunction with the
Office of the Director of Public Prosecutions, NSW (DPP), to bring the offender before the
courts; and

2 NSW Police Service, Task Force Colo Final Report, June 1994, RCPS Exhibit 1535AC.

3 J.A. Choat, RCT, 20/3/96, p. 22192; P. W. McKinnon, RCT, 21/3/96, p. 22300.

4 See Chapter 2 of this Volume.

Chairperson of the Operation Carbon Working Party for the New South Wales Police Service.

M. G. Masterson, Situation Report regarding the activity of the working party in relation to ICAC Operation Carbon, RCPS Exhibit 3133, at

Doc. 1407786.

%7 M. G. Masterson, Report re ICAC Operation Carbon, 1/9/94, RCPS Exhibit 3132.

% D.P. Dillon, Memorandum, 14/9/94, RCPS Exhibit 3131.

% Report of the NSW Child Sexual Assault Task Force to the Hon. Neville Wran QC, MP Premier of NSW, March 1985, RCPS Exhibit 1501,
p. 11.
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DCS (or its predecessor) to ensure that the child was not at risk, and to provide support for
the child and family where necessary.

6.82 As such it is obviously necessary that there be some co-ordination of their activities, and joint
ownership of the problem. On the other hand their interests are not entirely congruent, since:

DCS’ primary concern is with the welfare of the child; while

the police are primarily concerned with the enforcement of the criminal law, the
consequences of which may be traumatic for the child and lead to family breakup.

6.83 The ‘joint investigative’ approach has been a controversial one marred at times by intransigent
adherence to the separate cultures and philosophies of DCS on the one hand, and of the Police
Service on the other.®®

6.84 As earlier noted, the Ombudsman had from as early as 1990 recommended that DCS seek an
agreement with the Police Service to develop joint action plans for all cases which involve both
agencies. This did not happen.®**

6.85 Although the 1986 YACS Annual Report, the 1991 conference at the NSW Police Academy on
the management and investigation of child abuse, the 1991 Annual Report of the CPC and the 1992
Doolan Report had all endorsed the need for agency co-operation and joint interviews of children, the
Ombudsman reported again in 1993 that there was a lack of co-ordination and liaison in child sexual
abuse cases between DCS and the Police Service.**

6.86 Notwithstanding the guidelines that had been developed by the Police Service, DCS and the
CPC, the Ombudsman reached the conclusion that significant change was not evident on the ground,
and in particular noted that there was no formalised joint plan operating between the two agencies.

6.87 The Police Service responded to this criticism in its 1994 Action Plan, which it suggested
would bring about a change from the traditional way in which police had managed child abuse
investigations, with a new theme ‘Working Together’. The Plan recommended that the Service and
DCS pilot two teams of officers, drawn from each agency, to work together on care and criminal
response. These became known as Joint Investigation Teams (JITs), when the pilot began
approximately nine months later.®*

Summary of Progress Prior to Royal Commission

6.88 By late 1994, staffing in the CPITs remained at inappropriate levels to meet a caseload that
was very heavy and increasing.® In part this was due to the standard management practice of the
Service to move resources around to address current crises. This has had a very detrimental effect
on the capacity of the Service to provide a consistent and professional approach in dealing with child
sexual abuse.”

&0 D. L. Semple, RCT, 5/9/96, pp. 31656-57; KR5, RCT, 21/8/96, p. 31064; D. Pence, RCT (video link to Alabama, USA), 2/7/96, p. 27994, J.
R. Heslop, RCT, 28/5/96, p. 26013.

®L NSW Ombudsman, Annual Report 1992-1993 , RCPS Exhibit 3117, pp. 98-100.

%2 ibid, p. 99.

%3 p.Bergin, RCT, 21/3/96, p. 22322.

P. Vickery, CPIT North Region, Proposal for the retention of the Child Protection Investigation Team (CPIT) for the North Metropolitan

Region, 23/4/97, RCPS Exhibit 3243C.

63 R. Cant & R. Downie, Joint Investigative Team Evaluation Report, March 1996, RCPS Exhibit 1518, p. 69; M. J. Hungerford, RCT, 26/3/96,
p. 22539.
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6.89 Moreover, the Service has in the past placed a very low priority on this area of policing. The
resources that should have been available to CPITs were continually used within patrols in the Major
Crime Squads for other areas of work.*® When staff were made available from other areas for CPITs
or child sexual abuse work, they were often untrained in this area of investigations.

6.90 Two JITs, one located at Bankstown and the other at The Entrance (later moved to Gosford)
commenced operations in late November/early December 1994 for an initial pilot period of 12
months, which was subsequently extended.

6.91 In summary, the history of policing in this difficult area, by the time the ICAC and the Royal
Commission began to work on it, was a series of false starts and investigative failures. Despite a
number of reports and plans the problem still appeared to be beyond the Service, and to have been
given very little priority despite the mounting concern in political circles and in the media. There were
a number of paedophiles and pederasts abusing children on an ongoing basis, as the Royal
Commission inquiries were to show, and familial sexual abuse was occurring on a large scale. The
consequence was that through inaction and inappropriate delivery of policing services, a large
number of offenders escaped proper investigation and prosecution.

6.92 The Service has by its various announcements and plans, led the community into believing
that a properly resourced service was being delivered when it has since admitted that it was not.**’
The Royal Commission was assisted by the exceedingly candid admissions of a humber of senior
officers which provided a very different picture from that which had been put forward to the
community. The true position that they described was one of:

serendipitous policing - stumbling across information and not using information systems
appropriately;®®

an organisation riddled with enclaves of data, with no central facility able to recognise or
synthesise the holdings;**° and one of

an organisation seriously lacking in sufficiently trained investigators, but dependent on a
group of heavily stressed officers on whom unreasonable demands were being placed.

6.93 The position was best described by Assistant Commissioner Peate’s acknowledgment that the
delivery of service to the community in this area by the police had been ‘abysmal’.**

6.94 In these circumstances it became crystal clear during the Royal Commission that significant
change must occur. To a considerable extent that has been achieved, but as the next section of this
chapter reveals, not as readily or as easily as might have been hoped.

DeveLopmenTs DurING THE RoyaL CommissioN

641

6.95 In mid-1994, a CPC interdepartmental working party,”" produced a report:

concluding that additional resources were essential if the problem of sexual abuse of
children in Aboriginal communities was to be addressed in any meaningful way;*** and

recommending that consideration be given to the creation of a permanent paedophile
investigation unit with resourcing sufficient to allow for surveillance work.

63 R. Cant & R. Downie, Joint Investigative Team Evaluation Report, March 1996, RCPS Exhibit 1518, p. 76.

&7 NSW Police Service, Operational Response Committee, NSW Police Service Response to Paedophile Activity, 22/8/95, pp. 2-3 & 6, RCPS
Exhibit 1519B, at Doc. 547841 & 547845.

% A.A. Graham, RCT, 20/3/96, pp. 22224-25.

%% A.A. Graham, RCT, 20/3/96, p. 22233.

640 A. S. Peate, RCT, 21/3/96, p. 22349; L. A. Scott, RCT, 15/4/96, p. 23569.

o CPC, Child Protection and Aboriginal Communities: Interdepartmental Working Party Report for Community Consultation, RCPS Exhibit
1601, p. 2.

2 ibid, p. 7.
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A response from all relevant ministers within two months was invited.

6.96 Seven months later, in February 1995, Assistant Commissioner Donaldson explained police
inaction in responding to the report on the basis that it had been ‘lost’ by the Ministry for Police.**®

6.97 Not unexpectedly, in its response the Police Service stated that the creation of a permanent
unit was not supported as it was in conflict with Service policy on regionalisation, but it left the way
open for reconsideration in the light of the work of the Royal Commission.***

6.98 In mid-1995, in response to the Commission’s investigations, the Service developed position
papers on various policy related issues, including one dealing with:

the present structure for the police response to child protection; and with

the arguments for and against a centralised unit.

6.99 Senior Constable Megan Hungerford prepared a position paper in which she concluded that
the Service did not have the capacity to conduct effective proactive investigations of recidivist child
abusers. In a very disturbing section of her report, after referring to investigations into certain
individuals, she observed:

It is highly probable that they have continued to abuse children during that time and we have done nothing to
prevent it. ... our failure to ensure the full investigation of paedophile intelligence can only lend support to the
allegations of protection, conspiracy and negligence currently before the Royal Commissith.

6.100 The paper noted that:
structure on its own account cannot guarantee an outcome;

the last centralised CMU did not effectively target paedophiles in spite of a charter that
included proactive investigation; and that

structures, charters, ideologies and theories do not equate with staff, resources, training and
management expectations.

The structure she developed for consideration involved the formation of a new specialised and
centralised unit.**

6.101 On 17 August 1995 the State Command Action Team (SCAT) established a
development/implementation team to work on an effective response to paedophilia.**’

6.102 On 30 August 1995, a proposal for a Child Protection Enforcement Agency (CPEA)®**® was
put forward noting that:

soon publicity would erupt on the issue by reason of the Royal Commission investigations;

with the consequent increase in caseload, the Police Service had to be ready to deal with
the situation; and that

3 W. R. Donaldson, Memorandum, 8/2/95, RCPS Exhibit 1601, p. 15, at Doc. 1948477.

NSW Police Service response to the child protection and Aboriginal communities consultation paper, para. 2.4, RCPS Exhibit 1601, at Doc.

1948480.

NSW Police Service, Operational Response Committee, NSW Police Service response to Paedophile Activity, 22/8/95, RCPS Exhibit

1519B, at Doc. 547845.

¥ ibid, p. 17.

&7 The development/implementation team members nominated by SCAT were Assistant Commissioner McLachlan (Chair), Chief
Superintendent P. McKinnon, Superintendent P. Wick (Major Crime Squad, South West), Detective B. Inkster (State Major Incident Group),
Detective Senior Constable M. Hungerford, a representative from the SIG and a representative from the Ministry for Police. Only three of
these authored the report (see below).

o P. McKinnon, J. Davidson & M. Hungerford, A proposal for a Child Protection Enforcement Agency, 30/8/95, RCPS Exhibit 1519B, at Doc.
547886-94.
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the Service now realised that existing investigative arrangements had a limited capability to
control the risk of harm to children.**

6.103  Within five days the proposal was adopted by the Minister for Police who announced, on 6
September 1995, the formation not only of the CPEA, but also of the Child Protection Directorate
(CPD) as ‘proof of the NSW Government and Police Service’'s commitment to provide the best

possible protection for the children of this State’.**

6.104 The CPD was described as an executive level management team with responsibility for the
continuous improvement of all police child protection services. The CPEA was to be ‘fully
operational’ by early 1996, and to come under the command of Special Agencies. In announcing the
formation of the CPEA and the CPD the Minister observed that:

serial sexual abuse is a complex and difficult crime to investigate and its extent is largely
unknown and hard to gauge which suggests that the extent of paedophilia is greater than we
had realised;

the CPEA would consist of 16 highly trained detectives including a commander, operations
leader, a surveillance team and administrative officers; and that

the CPEA would provide the capacity to fight paedophiles on an equally sophisticated level
with adequate resources and provide a support network and intelligence source and also
review the current training methods of CPITs and JITs.*

6.105 The original structure for the CPEA was submitted in the form of a major concept draft on 31
August 1995.%%

6.106 It was followed in October 1995 by a detailed organisational structure.®

6.107 This last proposal was rejected by the Deputy Commissioner as it offered a conventional
approach based upon former squad concepts, which was not in line with the August major concept
draft.

6.108 On 9 November 1995 Chief Superintendent McKinnon was asked ‘to pick up the job and

recover some lost ground’.®® He produced a plan of action which had the CPEA operating in Task

Force mode until it developed a complete implementation plan:**®

#°ibid, pp. 1-2.

%% NSW Police Service, Press Release, 6/9/95, RCPS Exhibit 3159.

T. Arthur (Police Media Unit), ‘Child Protection Enforcement Agency’, Police Service Weekly , vol. 7, no. 38, RCPS Exhibit 1558, p. 3.

NSW Police Service, Child Protection Enforcement Agency major concept draft, 31/8/95, RCPS Exhibit 1560/1.

NSW Police Service, Child Protection Enforcement Agency proposed organisational structure, RCPS Exhibit 1559.

P. W. McKinnon, Implementation proposal - Child Protection Enforcement Agency, in P. W. McKinnon, Statement of Information, RCPS
Exhibit 1555B, at Doc. 2005056.

Child Protection Enforcement Agency Implementation Plan, P. W. McKinnon, Statement of Information, RCPS Exhibit 1555B, at Doc.
2005054.
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Child Protection Enforcement Agency

Aim: To protect children from risk of harm from serial sexual crimes

Apply task force
option. Activate
planning, refine

Consultation and
analysis on strategic
and tactical options.

Present planning
drafts, including HR
and financial needs.

Approval and
activation of the
first CPEA

concept. Begin selections operational
of personnel. increment.
1. 1.1.96 2. 3. 4. 30.6.96

6.109 A decision was made to use Task Force Shad, which had been commissioned during 1995 to
investigate specific suspected child sex offenders, as the interim operational arm of the CPEA.**®

6.110 On 29 December 1995 the Police Service announced that the CPEA would formally start its
operational activities on 1 January 1996 and that its members had been ‘carefully selected’ to ensure
that it had a high level of investigative expertise as well as compassion for victims.**’

6.111 An implementation team for the CPEA was put in place but, on commencing duties on 2
January 1996, it was given very general terms of reference and was left with substantial problems in
implementation and project development.®® For example:

the premises earlier earmarked for the CPEA had been lost with consequent delay in finding
alternative accommodation;

the advertisement for the commander’s position was cancelled with the need to re-advertise
a month later;

it was difficult to provide details of staffing requirements prior to the completion of the
assessment of police holdings and intelligence;

difficulties were experienced in securing the intelligence required to carry out the
assessment since it was not available from a central source, and appropriately skilled
analysts could not be readily found; and

the funding proposal put to the Commissioner's Expenditure Review Committee (CERC)
had not been answered.*’

6.112 On 19 February 1996 the proposed structure changed again. This structure proposed an
authorised strength of 54 officers. It was as follows:

656

P. W. McKinnon, RCT, 21/3/96, p. 22305.

NSW Police Service, Press Release, 29/12/95, RCPS Exhibit 1557.
A. S. Peate, RCT, 21/3/96, p. 22347.

A. S. Peate, RCT, 21/3/96, pp. 22352-58.
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CHILD PROTECTION
Commander

Chief Inspector ENFORCEM ENT AGENCY
Proposed Organised Structure

Staff Officer
1 x Senior Sergeant

Admin Unit
1x Exec Officer (Clerk 5/6)
1x Clerical Officer

(Clerk 3/4)
1 x Clerical Officer
(Clerk 1/2) . L
Support Section Investigations
1 x Inspector Coordinator

1 x Inspector

Legal Officer Investigations
Education and 1 x Sergeant (Pol. Brief Handling Network Administrator Intelligence Supervisor Surveillance
Training Prosecutor or Manager C.S.0.2 Coordinator 1 x Sergeant Supervisor

1 x Sergeant

secondment) 1 x Sergeant 1 x Senior Sergeant (2 unit per team) 1 x Sergeant

Investigations

Tactical Analyst 5 x Constables per
2 x Constable team

(Initially 4 teams)

Surveillance
Operatives
7 x Constables

Senior Research
Analyst
1 x Sergeant/C.O. 7/8

AUTHORISED STRENGTH
CINSP INSP SENSGT SGT CONST TOTAL
1 2 2 9 34 48 [ |
EO 5/6 CO 3/4 CO 1/2 CSO 2 Total Research Analyst
1 1 3 1 6 1 x Senior Constable/ Clerical Officer 1/2 Tactical Analyst
GRAND TOTAL soource: NSW Police Servieey Ghgd Proteq@on Enforcement Agency: PropasggrQresyigation Jrudture, RCRS kediibit L59@E, at Doc. 1936124.

137




FINAL REPORT- VOLUME IV: THE PAEDOPHILEINQUIRY

6.113  Although the Minister had announced the formation of the CPD on 6 September 1995, it had
only met twice between that time and 21 March 1996 when its Chairperson, Assistant Commissioner
Peate, gave evidence to the Royal Commission. Nothing had been done by that time in setting the
agenda or the terms of reference for the Directorate, nor had any communication occurred with DCS
and/or Health either to involve them or to discuss how the Directorate would work.

6.114 Mr Peate saw the Directorate as having an umbrella role over the JITs, the CPEA and the
CPITs.*® This concept, of having all child protection work, whether it is done by police officers alone
or by joint teams, coming under one umbrella, is one with which the Commission agrees. It is dealt
with later in this chapter.

6.115 On 27 March 1996 the Royal Commission was advised that the proposed structure for the
CPEA had finally been approved.

6.116 It was described in the Police Service Weekly, in the following terms:

The agency has an intelligence group comprising research and tactical analysts as well as twenty four
experienced investigators and is the largest dedicated unit of this type in Australia. At times, the CPEA might
be supplemented by Task Forces operating under specific Terms of Reference regarding child abuse. Not all
child abuse would be referred to the CPEA. It is envisaged the agency will deal with complex and protracted
matters involving serial sexual abuse etc. but as a general rule it will not take over investigations of sexual
abuse by family members. Another of the Agency’s tasks will be to expand the database of child sex offences
and child abuse in generaf®*

6.117 Chief Superintendent McKinnon said, in his evidence, that he was only able to convince the
senior executive of the Police Service to implement the CPEA because of the existence and ‘clout’ of
the Royal Commission.®® In the light of the history outlined above, and the poor record of the Service
in the past in developing and implementing plans, noted in Volume II of its Final Report, the
Commission is satisfied that this assessment was correct.

6.118 The CPEA recruited its staff between April and July 1996 and effectively took over the
functions of Task Force Shad from 1 July 1996. Since that time it has proved itself to be an
exceedingly skilful and effective investigative unit, and has taken over a number of investigations
based on intelligence gathered by the Royal Commission.

JoINT INVESTIGATION TEAMS

6.119 In March 1996, Assistant Commissioner Peate gave evidence in relation to the two pilot JITs
at Bankstown and Gosford. He described a number of difficulties which had been encountered
including:

personality conflicts across both agencies and within agencies;

a divided management structure which provided little support for the JITs in the field;
a lack of clarity as to the role of the team leaders;

some ambivalence of DCS senior management in relation to the JIT model;**

a perceived lack of resources by team members;

guestionable suitability of the location of the trial sites; and

some possible resentment arising out of differences in industrial awards and conditions.**

%0 A.S.Peate, RCT, 21/3/96, p. 22364.

%L “The child protection enforcement agency’, Police Service Weekly , vol. 8, no. 26, 1/7/96, p. 3, RCPS Exhibit 2152.

%2 P, W. McKinnon, Statement of Information, 5/2/96, RCPS Exhibit 1555AC/2, at Doc. 1836473; P. W. McKinnon, RCT, 21/3/96, p. 22303.
%3 See Chapter 8 of this Volume.

% A.S. Peate, Statement of Information, 11/3/96, RCPS Exhibit 1561/2, p. 5.
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6.120 He described these difficulties as ‘minor’ and thought them capable of being addressed with
appropriate commitment by the police, and with a ‘little more work with the administration’ of DCS.*®
The two JITs had also been the subject of an external evaluation.®®® From that report and the
experiences reported by other agencies, such as the ODPP,*" the advantages were assessed to far
outweigh the minor difficulties noted. The advantages included:

reduced emotional trauma for the victims and non-abusive carers;
more efficient investigative process including:

- reduced number of interviews;

- one contact point for the investigation; and

- the development of a better understanding and relationship between DCS and police;
the production of higher quality briefs for the DPP; and

a greater capacity for co-ordination of services to be delivered to the victims and families.**®

1996 Working ParTY oN WORKING TOGETHER

6.121 The Working Party on Working Together (the Working Party) was formed in February 1996,
and was placed under the direction of the CPC. It consisted of representatives from DCS, the Police
Service, Health, DPP, DSE and the Pre-Trial Diversion of Offenders Programme, and was given
terms of reference to:

determine the desired outcomes from a joint approach to assessment/investigative work for
the agencies and their clients;

define those cases best suited to a joint assessment/investigative approach;

examine and make recommendations on models of joint work, for example, JITs and
serious abuse and neglect (SCAN) teams;

consider and make recommendations on strategies that would facilitate a co-operative
approach between agencies, for example, joint training;

identify and make recommendations concerning any policies within agencies that might limit
a joint approach; and to

take into account the resource implications when considering options and making
recommendations.®®

6.122 The Working Party Report®” was produced to the Ministers for Health, Police and
Community Services in May 1996 for submission to the Social Justice Committee. It recommended
that:

any child protection matter, involving actual or threatened personal or sexual assault against
a child, which constitutes an offence under the Crimes Act 1900 or an offence under the
Children (Care and Protection) Act 1987 be jointly investigated by the Police Service and
DCS;671

% A.S.Peate, RCT, 21/3/96, p. 22370.

666 R. Cant & R. Downie, Joint Investigation Team Evaluation Report, March 1996, RCPS Exhibit 1518.

%7 N.R. Cowdery QC, RCT, 1/7/96, pp. 27929-33.

668 R. Cant & R. Downie, Joint Investigation Team Evaluation Report, March 1996, RCPS Exhibit 1518, pp. i-ii.

%9 Working Party terms of reference, RCPS Exhibit 1945.

670 CPC, Report of the Working Together Working Party on joint responses to child abuse and neglect, May 1996, RCPS Exhibit 3054C/12.
ibid, recommendation 1, p. 28.
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any matter requiring a joint investigative response from DCS and the police be carried out
by specifically trained police officers and child protection practitioners from DCS;*"

Health identify and have in place specialist medical staff, social workers, psychologists and
other staff available to participate in the assessment of cases which are being jointly
.673

investigated by DCS and police;

the Service and DCS develop a joint training model for their staff undertaking joint
.674

investigations, which might give accreditation to participants;
the Service, Health and DCS develop an agreement that identifies the stages of intervention
for police and district officers, and for Health assistance, and the principles that should
inform practice at each stage;®”

where notifications to DCS indicate that an offence has been committed under the Crimes
Act 1990 and/or the Children (Care and Protection) Act 1987, joint work commence at the
point of intake;*"® and that

DCS have the capacity to respond immediately to undertake joint work not only to ensure
the safety of the child, but to assist the police secure evidence.®”’

6.123 The advantages of the JIT model were seen by the Royal Commission as outweighing the
‘teething problems’’® that had been referred to by Assistant Commissioner Peate. In July 1996 the
Royal Commissioner suggested that the ‘fluid’ situation in relation to the decision as to their adoption
was an ‘unhappy’ one that needed final resolution.®”

6.124 On 14 October 1996, the government endorsed the Joint Investigation Team project as the
preferred model for investigation of serious child abuse throughout the State. It approved:

the establishment of eight JITs in the metropolitan area (six in Sydney and one each in
Newcastle and Wollongong);

the establishment of a maximum of two additional JITs in rural areas where there was
demonstrated evidence that demand warranted them; and

the appointment of 24 additional DCS and police staff to provide a joint (but not co-located)
specialist response in rural areas.®®

6.125 By the time that decisi